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About the PMI

Founded in 1976, the PMl is the UK's largest
and most recognisable professional body for
employee benefit and retirement savings
professionals, supporting over 7,000 members.

PMI's members, represented throughout the UK,
are responsible for managing and advising some
of the largest institutions in the world accounting
for £1.3 trillion invested in pensions. \We promote
excellence through a range of services for the
benefit of members, the wider economy and with
over six million now saving as a result of automatic
enrolment, society as a whole.

The mission of the PMl is “to deliver exceptional
thought leadership, comprehensive education,
advanced training, and recognised qualifications in
pension management. With this, we are committed
to fostering industry collaboration and driving
innovation to enhance retirement outcomes”.

To achieve this, the PMl is:

* Always forward-thinking
Our commitment is to support our members and
partners in creating better retirement outcomes
by leading the way in industry innovation and
development. By fostering continuous learning,
professional growth, and leadership, we empower
our members to drive meaningful improvements
and ensure sustainable, high-quality pension
outcomes for the future.

* Preparing the next generation
We will continue to ensure that future
professionals and leaders in our industry have
both the technical and leadership skills necessary
to deliver high-quality, transformational pension
fund management that adapts to and supports
the financial needs of members throughout
their lifetimes.

* Shaping the future of pension outcomes
\Xe will continue to collaborate with our
members, stakeholders, and Westminster to
influence and enhance policies and practices,
ensuring sustainable and better outcomes
for scheme members
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* Responding quickly to a changing world
We continually strive to improve practices
within workplace pensions to help build better

financial wellness. By setting ambitious standards,

building a trusted pensions environment,

we support our members in delivering better
retirement outcomes and improved financial
wellness for today and tomorrow.

* Focusing on member-centric solutions
Scheme members are at the heart of our mission.
We will continue to support the industry in
developing solutions that adapt to the realities of
living longer, retiring later, and our multicultural
society - actively promoting a lifetime savings
model that meets these evolving needs.

* Empowering informed decisions
We believe it's crucial for scheme members
to make informed decisions and engage in
planning their financial future. We will collaborate
with and encourage our members, partners,
and stakeholders to develop innovative and
effective strategies that empower scheme
members to make informed decisions about
their choices up to and at retirement.

* Promoting excellence and inclusivity
We will promote best practices and standards
within the pensions industry, prioritising ESG and
fostering diverse thinking and inclusive practices.

* Being committed to your success
WWe are dedicated to our members' success.
Through education, guidance, and creating
opportunities, we will continue to support career
progression and the success of our industry
partners. We will champion your personal growth,
staying relevant to your present needs and
preparing you for the future.

Promoting education and qualifications

We will build on our reputation as the leader

in pensions education and qualifications -
championing our PMI Pathway professional career
routes, ensuring they remain relevant for our
students, pension schemes and employers

for the future.

Leading source of knowledge and information
We will gather the best and most relevant
knowledge and information to keep our members
updated and informed, supporting continuous

professional and personal growth.

Actively facilitating partnership and community
We are committed to building inclusive
communities that unite a diverse spectrum of
professionals from across the industry. Our goal
is to support and share best practices, encourage
robust debate, foster collaboration, and deliver
innovative change.

Champion professional standards

We will continue to lead, champion, and promote
the importance of professional standards,
positioning our members and accredited trustees
as trusted and respected.
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About the PMI

The PMI is the UK's leading professional body for
those working in the field of employee benefits
and retirement savings. It supports and develops
the experts who are responsible for running the
UK's pensions industry and is acknowledged as
the body for establishing, maintaining and
improving professional standards in every area
of pension scheme management, consultancy
and trusteeship.

PMI qualifications are recognised for both their
depth and their standing within the industry.

If you choose a single unit, standalone qualification,
or a multi-unit qualification over a number of

years, it is recognised by the Pensions Industry as
having the depth and rigour to demonstrate the
knowledge and expertise of those taking them.
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Study Support Partner

CMS

law-tax-future

On 1 May 2017, CMS Cameron McKenna combined with Nabarro and Olswang to create
the 6th largest firm worldwide by lawyer headcount. Our pensions team has been
significantly enhanced as a result.

With almost 50 lawyers, including 14 partners, across London, Edinburgh, Glasgow,
and Sheffield, we are one of the largest and strongest pensions teams in the UK. The
additional support of two full time professional knowledge lawyers also means we are
always up-to date with the latest intelligence.

We advise trustees, employers, consultants and insurers on every aspect of pension
schemes, including litigation. As well as day-to-day advice, we have particular
experience of benefit redesign, scheme closures and liability reduction. We are
market-leaders in longevity hedging, buy-in, asset-backed funding and corporate
restructuring. Our team of pensions lawyers in Edinburgh can also advise on Scottish
law and we are able to use our position as a full-service international law firm to ensure
the seamless provision of advice in other areas of law and jurisdictions, where required.

Chambers and Legal 500 recognise us as leaders in pensions law by ranking us in the
top tier for both pensions and pensions litigation for over 8 consecutive years. Our
team’s technical knowledge is demonstrated by our award-winning “Pensions Law
Handbook”, regarded as a definitive work across the industry. We were also awarded
Pension Law Firm of the Year 2017 at the ACQ awards.

Author

Sharon Piert, BA, LLM, FPMI

Sharon is Counsel in the Pensions team. She is a
Fellow of the Pensions Management Institute and a
member of the Association of Pension Lawyers. She
is also a consultant to the College of Law.

Sharon's general advisory experience includes
drafting scheme documentation, negotiating
investment management agreements, and advising
on clearance applications and Pension Protection
Fund entry. She also has experience of corporate
transactions, including international transactions and

advises on dispute resolution, corporate governance,

and trustee conflicts. She has also advised a number
of employers and trustees on the introduction of
new benefit structures (and changes to existing
benefit structures) as well as scheme mergers,
reorganisations and scheme wind-ups and closure
to new entrants and/or future accrual.

Sharon has contributed to the thirteenth edition

of the Pensions Law Handbook (published by
Bloomsbury Professional in 2017). She is a regular
speaker at various seminars and other presentations
given by CMS and externally. Sharon is also a regular
contributor to PMI News.

Study Support Partner / Author

e
Kate Richards, BSc (Econ)

Sharon is Counsel in the Pensions team. She is a
Kate is a partner in the pensions team at CMS and
specialises in advising companies and trustees on
the formation, operation and winding up of pension
schemes, as well as scheme mergers, complex
benefit changes, incentive exercises, asset-backed
funding arrangements and the pensions aspects

of corporate transactions. She is also experienced

in investment matters and was involved in advising
in relation to a multi-billion-pound longevity swap
arrangement as well as various projects for other
clients involving switching the index for pension
increases from RPI to CPI. Kate has regularly advised
on cyber security and data protection issues relating
to pension schemes and recently appeared on
PMITV discussing this topic. Kate has also been a
trustee herself and so has an appreciation firsthand
of the challenges that face trustees day to day.

Susan Jones, LLB

Susan is a solicitor who has specialised in pensions
law since 1991. She has been a Professional support
lawyer since 2002, keeping the other lawyers in the
team up to date with ever-changing pensions law and
regulatory practice as well as producing regular client
updates and briefings on important developments.
She is joint editor of the Pensions Law Handbook.
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Foreword

Undertaking a rigorous professional qualification places significant
demands on a learner and by the introduction of Pathways we are
allowing you to decide the direction of your career and identify the
qualifications that will best help you reach your goals. Plus, when
you join a Pathway, you become a member of the PMI community,

proving your expertise in workplace retirement and accessing
exclusive resources and networking opportunities.

PMI Pathways was introduced to simplify the route
to Fellowship as well as simplify the membership
grading structure and for a number of quality
opportunities, those being:

Skill Specialisation:

PMI certification via Pathways caters to
professionals at different stages of their careers,
allowing them to specialise in specific areas of
project management. This approach enables
individuals to build a strong foundation in project
management principles and gradually acquire
advanced skills and expertise in specialised
areas, such as agile practices, risk management,
or program management.

Industry Alignment:

PMI's certification Pathways are designed to
align with industry standards and best practices.
By offering certifications that are recognised

and respected globally, PMI helps professionals
demonstrate their proficiency in project
management, thereby enhancing their credibility
and marketability in the competitive job market.

Career Progression:

PMI's certification Pathways provide a clear
roadmap for career progression within the field

of project management. By obtaining relevant
certifications at different stages of their careers,
professionals can demonstrate their commitment
to continuous learning and development, thereby
enhancing their prospects for career advancement
and increased job responsibilities.

Standardisation of Knowledge:

PMI certifications are based on a standardised
body of knowledge that is regularly updated to
reflect the latest industry trends, methodologies,
and best practices. By adhering to these
standardised guidelines, PMI ensures that certified
professionals possess the necessary skills and
knowledge to effectively manage projects of
varying complexities and sizes.

Global Recognition and Credibility:

PMI certifications are globally recognised and
respected by employers, clients, and industry
professionals. This global recognition enhances
the credibility of certified professionals and
increases their chances of securing employment
opportunities, working on international projects,
and accessing a broader network of project
management professionals worldwide.

To complete a Pathway learners will need to complete all units and qualifications
within that Pathway and each of our 5 Pathways is meticulously crafted to enhance
your expertise, demonstrate your knowledge, and build your professional reputation.

Our Pathways offer five specialised streams: Retirement Provision, Pensions
Administration Technical, Pensions Administration Practical, Pensions Trusteeship,
and Pensions Benefits.

This manual is for use within the Professionalism and Governance module which sits
across every Pathway. It is part of the module all PMI Pathways undertake before they
reach Associate Membership (APMI) and provides a synergy and context to delivering
communications to the materials learned in the units taken to get to this point.

Further details on the units that comprise each Pathway and the work of the PMI
can be found on the website. We hope you will enjoy studying with the PMI and
we welcome feedback you would like to offer. This feedback should be directed
to the Qualifications Department at PMI: pmiqualifications@pensions-pmi.org.uk
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Introduction

Preface

For over a century, occupational pension schemes have formed a
vital part of the UK pension system. Established by employers for the
benefit of their employees, occupational pension schemes provide
pension benefits (in addition to those provided by the State) for
millions of individuals throughout the UK.

Under the law of England and Wales, funded occupational pension
schemes must be established under trust, with trustees appointed to
run them. Trust law imposes a number of duties on trustees relating
to the administration of the trust. These are designed to ensure that
trustees take care of the trust assets and that they administer the
trust and pay benefits in accordance with the terms of the trust.

The duties imposed by trust law have been
supplemented by an ever-increasing raft of statutory
regulation. The increase in statutory regulation is

in part a response to the Maxwell scandal in 1991.
More recently, a number of high-profile corporate
failures (which resulted in pension scheme members
losing some or all of their pension benefits) led to
the introduction of the Pensions Regulator (TPR) and
the Pension Protection Fund (PPF). TPR has various
‘anti-avoidance" powers which are designed to
protect members’ benefits and to prevent pension
liabilities transferring into the PPF. The Government
has also strengthened the funding requirements for
defined benefit schemes in an attempt to ensure that
members receive the benefits that they have been
promised.
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Alongside this increase in regulation, in 2006 the
Government introduced a new tax regime for UK
pension arrangements. This regime is administered
and enforced by HM Revenue & Customs and (as
before) is designed to encourage pensions saving
by giving tax relief on member and employer
contributions (subject to certain limits) and on
investment returns.

One consequence of all these changes has been
an increase in the cost to employers of providing
occupational pension schemes, particularly defined
benefit schemes. This, along with other factors such
as increasing life expectancy and poor investment
performance, has led many employers to close
their defined benefit schemes to new entrants (and
now increasingly to future accrual) in favour of
cheaper and less risky alternatives, such as personal
pension schemes. It has also led to a boom in the
pensions buy out market as employers look to
offload the uncertainty and risks associated with
running a defined benefit pension scheme. The
tighter regulation has also had a significant impact
on increasing the importance of pensions as never
before in relation to corporate transactions and
restructurings.

It is vital that trustees and others involved in the day-
to-day running of occupational pension schemes
understand the legal and regulatory framework
within which those schemes operate to ensure

that they discharge their legal duties and protect
themselves from potential liability. Understanding
the legal and regulatory framework also provides

an insight into some of the legal constraints that
apply to pension arrangements and helps to explain
some of the commercial pressures that are faced by
employers with occupational pension schemes. This
study manual examines the regulatory requirements
that apply to retirement provision, in particular:

Part 1 examines current taxation and regulation
regime, including an explanation of its development
in recent years. It also includes an overview of the
regulation of both workplace and personal pensions
and member protection. Part 2 considers trust

law and the establishment of trust-based pension
schemes.

This Part also looks at the role of the trustees. Part 3
looks at some other relevant areas of law including
data protection, human rights, and financial crime.
Part 4 examines the impact of pensions regulation

in the context of corporate transactions. This is an
area that has become increasingly regulated, a factor
which has contributed to the high-profile collapse
of several corporate deals over recent years. Part

5 examines the latest governance requirements in
both workplace and personal pensions. Finally, Part
6 looks at some current issues, including contracting
out, the pensions dashboard, BREXIT and pensions
liberation.
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Syllabus

Aim:
To provide an introductory overview of retirement provision in the UK
including an appreciation of:

how workplace pensions have developed, the different types of workplace
provision and how they sit alongside State pension provision

the key features of automatic enrolment, trust and contract-based provision
the roles and responsibilities of those involved in running workplace pensions
personal savings and the options for retirement saving

employee engagement with retirement provision.

[EY

. Analyse a registered pension scheme and the tax treatment conferred.

contributions
investment
benefits (retirement and death)

. Understand the context of the principal features of the current tax regime governing

registered pension schemes.
define Benefit Crystallisation Events and the Lifetime Allowance, including protection

outline the features of the Annual Allowance, including the Tapered Annual Allowance and
the Money Purchase Annual Allowance

identify authorised and unauthorised payments

. Understand the tax treatment of unregistered schemes.

Define:

Employer Funded Retirement Benefit Schemes
Quialifying Recognised Overseas Pension Schemes
Excepted Life Schemes

. Understand the implications of differences in Jurisdiction (England & Wales, Scotland and

Northern Ireland) on retirement provision.
Explain the implications in the following areas:

sources of law
Income Tax
options on divorce

. Understand the roles and functions of the bodies that regulate pension schemes and

provide protection to members and employers.
Explain the role and powers of:

the Pensions Regulator (TPR)

HM Revenue & Customs (HMRC)

Financial Conduct Authority (FCA)

Department for Work and Pensions (DWP)
Financial Services Compensation Scheme (FSCS)
Pension Protection Fund (PPF)

Pensions Ombudsman and Financial Services Ombudsman

. Demonstrate an understanding of the principles of trust law and the role and

responsibilities of pension scheme trustees and evaluate why trusts are used in a pensions’
context. Identify the main features of a trust .

distinguish between trust and contract-based alternatives for workplace pensions, including
master trusts

identify the different types of trustees

analyse the appointment and removal of trustees
explain the duties and powers of trustees:

— investment powers

exercise of discretions

— delegation

— meetings and minutes

— trustees’ liability and protection

— trustee knowledge and understanding (TKU)

identify notifiable events

describe the Pensions Regulator's Codes of Practice and guidance notes

Contents
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7. Describe the way in which pension schemes are established, the methods for

changing trustees and changing employers changing trustees amending deeds
employers and for amending schemes and explain the possible constraints on
such amendments explain the trust deed and rules outline relevant employee
communications explain how the following can be effected:

changing employers

changing trustees

amending deeds

— outline the powers of amendment

— identify overriding legislation and relevant case law

analyse the relevant practical considerations

explain the process of consultation and notification to members

. Distinguish between a share sale and a business sale and demonstrate an understanding

of the duties of trustees in such situations and the related issues.
explain share sales and business sales (and key differences between them)
analyse sale and purchase agreements

evaluate past and future service provision (including Transfer of Undertakings (Protection of
Employment) Regulations (TUPE))

explain the following:

section 75 debts

— anti-avoidance and clearance
— apportionment of liabilities

— withdrawal arrangements
analyse scheme mergers

. Understand the context of the duties imposed on the ‘scheme administrator’ by the

Finance Act 2004 outline the characteristics of effective record keeping.
Describe information requirements for:

HM Revenue & Customs
members

other scheme administrators

10.describe the requirements for communication with members automatic.

Explain the legal requirements for each of the following types of disclosure:
automatic
on request

e communications/multi media

11.demonstrate an understanding of the importance of a governance structure.

explain the features of scheme governance

outline the roles of the employer, trustees, governance committees and providers
outline the importance of:

— risk management

— member communication and engagement

— investment and manager selection

12.0utline other laws which impact on UK pension provision.

Analyse the impact of:

data protection

divorce, civil partnership and same sex marriages
family law

human rights

equal treatment and discrimination (including age discrimination)
dismissal and redundancy

anti-money laundering and anti-bribery
information and consultation regulation

Value Added Tax (VAT)

European Union law

13.Demonstrate an understanding of current issues.

Analyse the impact of:

cessation of contracting out and scheme reconciliations

data protection

pensions dashboard

Guaranteed Minimum Pension (GMP) equalisation/conversion

pension scams

data quality and the scheme return

defined benefit to defined contribution transfers

pension advice allowance and provision of advice at retirement (robo advice)
Green Paper (including consultation)

TPR consultation professional trustees

possible impact of BREXIT

14.Understand how companies and individuals working in the pensions field are regulated by

the FCA. Outline the characteristics of:
statements of principle

financial advice

best advice

treating customers fairly
advertising and promotion
regular reviews of suitability
asset management market study

Financial Advice Market Review (FAMR)

15.Explain how the consumer is served by the financial services industry

describe the role of the providers of financial products

explain the relationship between product providers, advisers and consumers
analyse the perception of financial services

identify the main financial needs and how they are met

Contents

19\



PMI Academy: Core Unit 2 - Regulation of Retirement Provision Part 1: The Taxation and Regulation of Retirement Provision

Part 1

THE TAXATION AND
REGULATION OF
RETIREMENT PROVISION



PMI Academy: Core Unit 2 - Regulation of Retirement Provision

/22

OVERVIEW

In this Part, we look at the two areas of particular concern that Government authorities
have always had when it comes to the oversight of private pensions.

Her Majesty's Revenue & Customs (HMRC, formerly the Inland Revenue) is chiefly
concerned with making sure that the tax advantages given to registered pension
schemes are not abused and that the correct tax is paid.

The Department for Work and Pensions (DWP), together with the bodies and regulatory
authorities set up by the DWP, is primarily concerned with the protection of members'
interests.

The Part consists of five Chapters.

In Chapters 1 and 2 you will learn about the tax regime under which all mainstream pension
schemes operate. In Chapter 1 you will learn about the current regime, which has been

in place since 6 April 2006 (A-Day) (with significant changes from 6 April 2015), while
Chapter 2 gives an overview of the tax regime that applied before April 2006. This historical
information is still relevant. Some aspects of the old regime are still applicable under
‘transitional arrangements’, and the benefit structures found in almost all private pension
schemes have their roots in the pre-April 2006 regime.

The remaining Chapters cover regulation. In Chapter 3 you will learn about the roles and
functions of the bodies that regulate workplace pension schemes and provide assistance
or protection to members and employers. In Chapter 4 we consider the regulation of
private pension schemes, including a discussion of the role of the Financial Conduct
Authority (FCA, formerly the Financial Services Authority (FSA)). Finally, we summarise in
Chapter 5 the legislation and regulation under which the UK financial services industry
operates.

When you have completed this Part, you will have gained an understanding of the tax
system that applies to pension schemes and how this has influenced — and continues to
influence — much of the benefit design you are likely to come across. You will also have
gained an understanding of the legal and regulatory framework that pension schemes
have to comply with. Together, these two areas explain why private pensions are set up
and run in the way that they are.

CHAPTER 1

The Pensions Tax Regime

In this Chapter we set out the tax rules as they apply
to private, or non-State, pensions. We cover the tax
relief that is given in respect of contributions made
to pension schemes, and the tax payable when

the benefits are paid out or ‘crystallised’ Anyone
who is administering a scheme needs to have this
knowledge. Those who are considering scheme
design issues or are advising members on their
options also need to understand how these rules

apply.
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On 6 April 2006 (commonly referred to as ‘A-Day"),
a new pensions tax regime came into force. One of
the changes was the introduction of ‘registration’
Registered schemes are granted various tax
concessions under Statute. The introduction of
‘registration’ meant that the discretion that HMRC
had, before 6 April 2006, to decide whether or not
schemes that satisfied the relevant criteria were
given advantageous tax status, has gone. (You will
learn more about HMRC's former discretionary
powers in Chapter 2.)

The supervisory role of HMRC has therefore
largely become that of policing the rules that are
set out in legislation and issuing guidance as to
how these rules are operated.

The criteria that a scheme needed to satisfy

to become registered are not dissimilar from
those that applied before April 2006 to maintain
‘approved' status. At the changeover date, all
schemes already approved as at 5 April 2006
automatically became ‘registered pension
schemes' Trustees could, in theory, elect to
have their schemes treated as unregistered
but, as this would mean renouncing the tax
benefits, it rarely happened in practice.

Part 1: The Taxation and Regulation of Retirement Provision

1.1.1 The Advantages of Registration
The advantages of registration are:

Employer contributions to a registered scheme
generally receive relief against Corporation Tax
so long as the company's tax inspector is satisfied
that they are incurred wholly and exclusively for
the purpose of the company's business. In most
cases this is a simple test to pass.

Member contributions usually also receive relief
against Income Tax.

The scheme's investment returns are largely free
of income and Capital Gains Tax. However, since
UK dividend income is paid out of a company's
taxed profits, to the extent that a pension scheme
invests in UK equities there is no advantage to

this tax exemption. This contrasts with the position
prior to the abolition of Advance Corporation Tax,
in 1097, when pension schemes were able to claim
tax credits on the dividends.

Members can take a part — normally one quarter
— of their benefits in the form of a tax-free cash
sum. From 6 April 2015 the entire non-DB benefit
can be taken as an uncrystallised funds pension
lump sum (with the first 25 per cent tax free and
the remainder taxed as income). Funds remaining
in the scheme on the death of a member before
age 75 can generally be passed on as a tax-free
lump sum. Where a member dies over age 75
then there will generally be a tax charge at the
recipient's marginal income tax rate on any lump
sums paid. The payment of lump sum benefits
on death are also usually free of Inheritance Tax
if they are paid under discretionary trust.
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1.1.2 The Regulation of Registered Schemes

Contributors to, and beneficiaries of, registered
schemes benefit from these tax advantages to the
extent that the relevant legislation and the rules of
their scheme permit. The relevant legislation is set
out in the Finance Acts, principally the Finance Act
2004 (as amended by subsequent Finance Acts
and by the Taxation of Pensions Act 2014), and by
secondary legislation passed under those Acts.

HMRC provides online guidance on the operation

of the legislation in the Pensions Tax Manual (PTM),
published at http://www.hmrc.gov.uk/manuals/
ptmanual/index.htm. The PTM was first published in
December 2015 and is frequently updated. The PTM
replaced the Registered Pension Schemes Manual
(RPSM) which was issued in April 2006.

1.1.3 Conditions for Registration

For a pension scheme to become registered, a
person must make an application to HMRC in a
prescribed form, giving certain information and
declarations. To be registered, the pension scheme
must be set up by one of the following:

an employer (or group of employers);

a person who has permission to do so in
accordance with the Financial Services and
Markets Act 2000 (this may include insurance
companies, banks, etc.); or

a Government Department or UK or
Parliamentary body.

HMRC is required to grant registration unless:

the application, other material provided to HMRC
or accompanying declarations are false or
materially inaccurate.

the scheme administrator has failed to comply
with an information notice in connection with the
application, or deliberately obstructed HMRC in
the course of an authorised inspection carried out
in connection with the application.

the pension scheme has not been established, or
is not being maintained, wholly or mainly for the
purpose of making authorised payments; or

the scheme administrator (or any of the persons
who are the scheme administrator) is not ‘fit and
proper' to be the scheme administrator.

HMRC originally intended the process of
registration to be as simple as possible for new
schemes and put together a standard application
form to ensure consistency and efficient
processing of the applications.

However, following concerns about ‘pensions
liberation' (see 1.1.4 below) HMRC revised its
procedures relating to the registration of schemes,
moving away from a ‘process now, check later'
approach. As a result, scheme registration is no
longer confirmed on successful submission of the
online form. HMRC states that this will enable them
to conduct detailed risk assessment activity before
making a decision on whether or not to register

a scheme.

1.1.4 Pension Scams (‘Pensions Liberation’)

A pension scam (or pensions liberation) is where a
member is enticed into transferring their pension
savings to an arrangement that will allow them

to access their funds before they are entitled to
receive them. This happens through early payment
of pension and cash or through the payment of
excessive cash.

Some arrangements set up for the purpose of
pensions liberation are illegal. Even those that
appear to operate within the law may result in the
member facing unauthorised payment tax charges,
in addition to high charges and high investment risks.
This is considered in more depth in Part 6 below.

1.2

All registered pension schemes are required to
have a ‘'scheme administrator'. For this purpose,
‘'scheme administrator' is a defined term under the
Finance Act 2004. It does not necessarily mean the
person or body that deals with the administration
of the scheme (i.e., the collection and allocation

of contributions, correspondence with members,
the monthly payment of pensions etc.). For the
avoidance of doubt, in the remainder of this Study
Manual we refer to the statutory office holder using
the term ‘Scheme Administrator' in capitals (although
this convention will not necessarily be followed
outside this Study Manual).

A Scheme Administrator must be a ‘fit and proper
person’ and be resident in the UK or in another

EU member State (or in a handful of EEA States
which are not EU member States). They must make
various declarations to HMRC - in particular that
the scheme meets all of the conditions to be a
registered pension scheme and that the Scheme
Administrator understands all of the liabilities
which he or she is taking on.

More than one person may be appointed as Scheme
Administrator and, in this case, each is jointly and
severally liable for any tax charges or penalties for
which the Scheme Administrator is liable.

A Scheme Administrator is often a trustee but may
be a person or corporate body appointed by the
trustees. Unless the Scheme Administrator is a
corporate body, it must be a named individual or
group of such persons.

The Scheme Administrator must be registered with
HMRC. Application for registration as a Scheme
Administrator and for the registration of the scheme
itself for new schemes set up after 5 April 2006 is
completed online, as is nearly all communication
with HMRC. The Scheme Administrator can
authorise HMRC to deal with one or more scheme
practitioners.

1.2.1 Duties of the Scheme Administrator

The main statutory duties of the Scheme
Administrator relate to the requirements to keep
records and to convey certain information to other
parties in certain circumstances.

Record-keeping requirements

The Scheme Administrator is required to preserve
certain documents. The documents in question
are those in their possession or under their control
that relate to:

any monies received by or owing to the scheme;
any investments or assets held by the scheme;
any payments made by the scheme;

any contracts to purchase a lifetime annuity in
respect of a member of the scheme; and

the administration of the scheme.

The documents must be preserved for the tax
year to which they relate and for the following
six tax years.

If a person has ceased acting for the scheme or
providing administrative services to the scheme,
they are not required to retain the documents if
another person has succeeded them in their duties
and the documents have been transferred to that
other person.
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Information requirements

Depending on the situation, the Scheme Administrator
might have a statutory duty to give certain information,
within prescribed timescales and sometimes in a
prescribed form, to any of the following:

HMRC;

a scheme member (or a deceased scheme
member's ‘personal representative’); and

another Scheme Administrator or an insurance
company.

The main information that the Scheme Administrator
needs to give HMRC automatically is that required
on the quarterly tax return (unless there is no tax
liability for that quarter - ‘nil returns’ are not required)
and that set out on the annual '‘Event Report'.

The Event Report relates to a number of reportable
events. These fall into two principal categories:

significant payments from the scheme (including,
for example large, or unauthorised, payments
made to individuals); and

significant changes to the rules and/or structure
of the scheme (for example a scheme winding up
or certain changes to its legal structure).

The information requirements relating to scheme
members imposed by the Finance Acts apply
principally when benefits start to be paid. At such
times, the Scheme Administrator needs to tell

the member how much of the Standard Lifetime
Allowance (see 1.3 below) is deemed to have been
used up by those benefits. There are also certain
information requirements to be complied with when
unauthorised payments are made to a member and
when a member's pensions savings in the scheme
exceed the Annual Allowance (or money purchase
annual allowance where relevant) for that year.
There is also a requirement from 6 April 2015 to
notify a member when he first accesses a ‘flexible
benefit' that the money purchase annual allowance
provisions will apply. See 1.4 below for more on the
Annual Allowance.

Finally, the Scheme Administrator is required to
supply certain information to another Scheme
Administrator or an insurance company if a scheme
member's rights to benefits are transferred to another
scheme or are secured with an insurance company.

In the following subsections we outline some key
elements of the current pensions tax regime: the
Lifetime Allowance, the Annual Allowance, and
Authorised Payments.
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1.3 LIFETIME ALLOWANCE

The lifetime allowance, the maximum amount
someone can accrue in a registered pension
scheme in a tax efficient manner over their lifetime,
will be abolished entirely from 6th April 2024. Prior
to that, the lifetime allowance charge was removed
from 6th April 2023. (Finance Act 2023).

The lifetime allowance remains relevant for the
2023/24 tax year to determine the treatment of
various lump sums. The main one that pension
savers encounter in their lifetime is the 25% tax-
free pension commencement lump sum (or
*PCLS"), which is normally capped at 25% of the
available lifetime allowance. For those who die
before reaching age 75, the lifetime allowance
also affects how lump sum death benefits from
uncrystallised funds will be taxed. These lump
sums are generally tax-free to the extent that there
is unused lifetime allowance. Prior to 6 April 2023,
any excess over the lifetime allowance was taxed
at 55%. In the 2023/24 tax year the excess is taxed
at the recipient's marginal income tax rate.

The lifetime allowance was abolished from

6 April 2024, but two new lifetime limits are being
introduced in its place. Rather than considering

the total value of savings that an individual has
accumulated, these consider the tax-free elements
of pension savings only. These limits are:

The lump sum allowance (LSA) - The aggregate
of PCLSs and tax-free elements of uncrystallised
funds pension lump sums (UFPLS) received in a
pension saver's lifetime will be capped at £268,275
(25% of £1,073,100, the current standard lifetime
allowance limit).

The lump sum and death benefit allowance
(LSDBA) - The aggregate tax-free elements of
lump sums paid in a pension saver's lifetime and in
death will generally be capped at £1,073,100 (some
lifetime benefits that are not tested against the LSA
are similarly excluded from the LSDBA test). This
allowance is only relevant where the pension saver
dies before reaching age 75.

So, the facts below are just for reference purposes.

One of the key elements of the tax regime is the
Lifetime Allowance. Broadly speaking, this is

an allowance of the total pension rights, which

an individual may accrue in their life while still
enjoying a tax favoured environment. The Lifetime
Allowance was introduced at the level of £1.5
million and has changed each subsequent year
as shown in the table below.

Tax Year Standard Lifetime Allowance
2006/07 £1,500,000
2007/08 £1,600,000
2008/09 £1,650,000
2009/10 £1,750,000
2010/11 £1,800,000
2011/12 £1,800,000
2012/13 £1,500,000
2013/14 £1,500,000
2014/15 £1,250,000
2015/16 £1,250,000
2016/17 £1,000,000
2017/18 £1,000,000
2018/19 £1,030,000
2019/20 £1,055,000
2020/21 £1,073,100
2021/22 £1,073,100
2022/23 £1,073,200
2023/24 £1,073,100
2024/25 £1,073,100

Under transitional arrangements introduced in April 2006, some individuals were able to file for ‘protection’
against the Lifetime Allowance Charge, in which case different rules apply (see 2.2 below).

If a member applied for protection by 15/03/2023 and retained a valid LTA protection as at 6 April 2023 they

will retain their entitlement to a higher Pensions Commencement Lump Sum (PCLS). The maximum PCLS

has been frozen at £268,275 which the member would otherwise have been entitled to without protection.
Otherwise, any cash above this will be taxed at the member's marginal rate of income tax. So, the protections

illustrated below are still pertinent to a PCLS even though the LTA is now not relevant.

From 6/4/2023 members previously affected by the LTA but with protections can join new arrangements or

transfer without losing their protections

The Finance Act 2011 reduced the Lifetime Allowance in 2012/13 and subsequent years to £1.5m. Individuals
could elect to continue to be subject to the higher £1.8m limit previously in place (so called ‘fixed protection’)

but only if they ceased active membership of all registered schemes before 6 April 2012.The Finance Act

2013 reduced the Lifetime Allowance from 2014/15 and later years. Alongside this reduction, further forms of
‘protection’ (individual protection 2014 and fixed protection 2014) were introduced by the Finance Acts of 2013

and 2014. A further reduction to £1m from the tax year 2016/2017 was announced in the 2015 Budget, with
index-linking which was introduced from April 2018. Additional protections (individual protection 2016 and
fixed protection 2016) were introduced in the Finance Act 2016.

Protection

What it covers

Formalities

Future accrual?

(or SLA if higher).

Not needed for those with
primary or enhanced protection.

Primary Savings >£1.5m at 5 April 2006 Notify HMRC by 5 April 2009. Y

Enhanced Fully protects rights accrued as Notify HMRC by 5 April 2009 and Now yes Finance
at 5 April 2006. no accrual from 6 April 2006. Act 2023

Fixed Fixes LA at £1.8m Apply to HMRC by 5 April 2012. Now yes Finance

Act 2023

Fixed 2014 (FP14)

Fixes LA at £1.5m

Apply to HMRC by 5 April 2014.

Now yes Finance

Fixes LA as value of pension
rights at 5 April 2014 (max £1.5m)
or SLA if higher.

Not available to those with
primary protection.

(or SLA if higher). Not needed for those with Act 2023
primary, enhanced or fixed
protection.
Individual 2014 (IP14) Savings >£1.25m at 5 April 2014. Apply to HMRC by 5 April 2017. Y

Fixed 2016 (FP16)

Fixes LA at £1.25m

Apply online to HMRC. Not

Now yes Finance

Fixes LA as value of pension
rights at 5 April 2016

(max £1.25m) or SLA if higher.

available to those with primary
protection or IP14.

(or SLA if higher). available to those with primary, Act 2023
enhanced or fixed protection or
FP14.
Individual 2016 (IP16) Savings >£1m at 5 April 2016. Apply online to HMRC. Not Y
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Another key element of the current regime is

the Annual Allowance. The Annual Allowance

is an upper threshold for the amount of new
pension benefit each year that a member can
accrue before being subject to a tax charge. For
defined benefit schemes, the value of any pension
accrued during the year is tested against this limit.
For defined contribution schemes, it is the total
contribution paid that is tested.

If the value of the new pension benefit in any year
exceeds the Annual Allowance, then the member
is subject to a tax charge on the excess.

The amount that is tested against the Annual
Allowance in any year is called the ‘pension

input amount' The period over which the Annual
Allowance is assessed is called ‘the pension input
period'(PIP). From 6 April 2016 all pension input
periods are aligned with the tax year. Prior to that
they did not necessarily have to be. Transitional
provisions were put in place for in tax year 2015/16
to achieve the alignment. Essentially 2015/16 was
split into two mini tax years with a single Annual
Allowance charge for tax year 2015/16 as a whole
arising if an individual exceeded the aggregate
Annual Allowance for the mini tax years.

Since someone might be a member of more than
one pension scheme or arrangement, in each tax
year the total pension input amounts paid in all
the pension input periods ending in that tax year
are aggregated and measured against the Annual
Allowance for the year.

The initial level of the Annual Allowance
was £215,000, but it changes, as shown in
table oppoosite:

Annual Allowance

Tax Year Standard Lifetime Allowance

2006/07 £215,000
2007/08 £225,000
2008/09 £235,000
2009/10 £245,000
2010/11 £255,000
2011/12 £50,000
2012/13 £50,000
2013/14 £50,000
2014/15 £40,000
2015/16 £40,000
2016/17 £40,000
2017/18 £40,000
2018/19 £40,000
2019/20 £40,000
2020/21 £40,000
2021/22 £40,000
2022/23 £40,000
2023/24 £60,000
2024/25 £60,000

The substantial cut in Annual allowance from
6 April 2011 was prompted by two main factors:

the state of the public finances and the
consequent need to raise revenue; and

the fear that the 50% additional rate of Income
Tax introduced in 2010/11 would prompt high
earners to put excessive amounts into pension
schemes to avoid (or defer) tax.

The AA has been increased from £40,000 to £60,000
from 6/4/2023 following the Finance Act 2023. It
remains at £60,000 for the 2024/25 financial year.
This means that if a member has exceeded the
Annual Allowance this will be added to the rest of
their taxable income for the tax year and be subject
to Income Tax at their marginal rate.

As well as reducing the amount of the Annual
Allowance, the Finance Act 2011 made various other
changes including:

The amount of the Annual Allowance Charge was
originally 40%. For 2011/12 and subsequent years,
the Charge is calculated by deeming the pension
input amount to be part of the individual's earnings
and working out the tax accordingly (so in most
cases, it will be the individual's marginal rate of tax,
with a more complex calculation applying where
including the pension input as income would push
the individual into a higher tax band).

Before 2011/12, for any given pension
arrangement, the Annual Allowance did not apply
in the year in which the member starts to draw all
his benefits from that arrangement. The Annual
Allowance also did not apply to any member
who has Enhanced Protection (see 2.2 below).

For inputs applicable to 2011/12 and subsequent
years, the exemption from the Annual Allowance
for those who take all their benefits does not apply
(except on death or in certain cases of ill health),
and the exemption for members with Enhanced
Protection was removed.

Where a chargeable amount arises in any tax
year, any unused relief attributable to the previous
three tax years (i.e., the difference between the
pension input in those years and the relevant
Annual Allowance) can be carried forward and
used to offset any charge. The effect of this is to
limit the effect of the reduced Annual Allowance
on those whose pension input is normally well
below the limit but who may experience a ‘spike'
in their input due to a one-off event such as a
promotion (particularly members of final salary
schemes with long service) or an augmentation to
their benefits on retirement or redundancy.
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Individuals who flexibly access a money purchase
arrangement will have to test their total pension input
amount against the annual allowance and a ‘'money
purchase annual allowance' This change is intended
to prevent individuals exploiting the new flexibilities
by diverting their salary into a pension scheme with
tax relief and then immediately accessing money
purchase benefits.

The money purchase annual allowance is triggered
where an individual:

draws down funds from a flexi-access drawdown
fund;

receives an uncrystallised funds pension lump
sum;

converts a pre-April 2015 drawdown fund to a
flexi-access fund and then takes drawdown;

takes more than the permitted maximum for
capped drawdown;

receives a ‘stand-alone lump sum' from a money
purchase arrangement where the individual was
entitled to primary protection but not to enhanced
protection;

has received a pre-6 April 2015 payment from a
flexible drawdown fund; or

has become entitled to a payment under a flexible
annuity contract.

For individuals who have triggered the money
purchase annual allowance broadly, depending on
the amount of their money purchase inputs:

the annual allowance can either be £60,000; or

(Where money purchase inputs in excess of
£10,000 are made) a £10,000 money purchase
allowance for ‘'money purchase inputs'’; and

the ‘alternative annual allowance' for other inputs.

The ‘alternative annual allowance' is found by
subtracting £10,000 from the amount of the annual
allowance for the tax year. For the tax year 2024/25
the alternative annual allowance is £50,000 (£60,000
less £10,000). The amount of money purchase
savings over £10,000 is added to any pension

input amounts that exceed the alternative annual
allowance to establish a chargeable amount
potentially subject to the annual allowance charge
(the ‘alternative chargeable amount’). Any carry
forward from previous years can only be used for
non-money purchase savings. There can generally
be no carry forward of unused money purchase
annual allowance.
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If the individual does not make money purchase
inputs exceeding the £10,000 money purchase
annual allowance in a tax year the annual allowance
for all savings (including money purchase) will
continue to be £60,000. Individuals will be both
assessed to a ‘default chargeable amount' and
the ‘alternative chargeable amount' The ‘default
chargeable amount' is the excess of all pension
savings above £60,000. The higher of these two
amounts will be the ‘chargeable amount’ on which
tax (if any) is paid.

The money purchase annual allowance was reduced
from £10,000 to £4,000 with effect from 6 April 2017.
The alternative annual allowance remains at £36,000
(2022/23). From 6 April 2023 following the Finance
Act 2023 the alternative annual allowance has risen
to £50,000 (the annual allowance, less the money
purchase annual allowance, if the member's annual
allowance is reduced)

Since 6 April 2016, a reduced annual allowance has
applied to individuals with an adjusted income in

a tax year. An individual's threshold income is the
taxable income after allowing for certain reliefs plus
the value of certain pension-related salary sacrifice
type arrangements.

Initially, this affected those with an adjusted income
above £150,000 and a threshold income in the
same tax year of more than £110,000. The annual
allowance was reduced on a tapered basis by £1 for
every £2 of income above £150,000, rounded to the
nearest £1, subject to a floor of £10,000. Therefore,
the annual allowance would generally be £10,000
for an individual with an income of over £210,000. An
individual's adjusted income is the taxable income
after allowing for certain reliefs plus the value of their
pension savings in the tax year.

In the spring budget of 2020, the Chancellor
increased both the threshold and adjusted annual
allowance thresholds by £90,000. Threshold income
is therefore now £200,000 and the adjusted income
threshold is now £240,000. However, the minimum
level for the annual allowance for those affected by
the tapered annual allowance is now £4,000 rather
than £10,000. This remains the same for 2022/23.

The Finance Act 2023 again raised the adjusted
income to £260,000 (the threshold income

remained the same at £200,000) from 6/04/2023.

So those earning below this will not have their

AA tapered down. The tapering also stops for

those earning £360,000 or more. So, everyone

will retain an allowance of at least £10,000. The
minimum allowance rose to £10,000 from £4,000

on 6/04/2023 following the Finance Act 2023. For
example, if your income was £280,000 your AA would
be £50,000. As the AA is reduced by £1 for every £2 of
income over £260,000 via tapering. This remains the
same for 2024/25.

Anti-avoidance rules for the tapered annual
allowance apply resulting in certain arrangements,
which includes an agreement, understanding,
scheme, transaction, or a series of transactions
whether or not legally enforceable, being
disregarded from the calculation. This will arise
where it is reasonable to assume that at least one of
the main purposes of an arrangement is to reduce
the individual's adjusted and/or threshold income for
the tax year.

1.4.1 Pension input amount for
Money Purchase Schemes

In a money purchase scheme, the pension input
amount is the total ‘relievable contribution’ paid by or
on behalf of the member in the pension input period,
together with any employer contribution paid into his
pension account.

This includes any AVCs paid by the member but
does not include most transfers into the scheme
from other arrangements.

1.4.2 Pension input amount for Defined Benefit
or Cash Balance Schemes

The Annual Allowance operates in a different way for
defined benefit schemes. In these arrangements, the
value of a person’s pension rights (i.e., their accrued
pension) at the end of the pension input period is
compared with the value of their pension rights

at the beginning of the period. Subject to certain
adjustments, including for inflation, the difference is
the pension input amount for the period.

For inputs relating to 2011/12 and later tax years
including 2024/25, for the purpose of valuing the
pension benefits at the start and end of the pension
input period, a factor of 16 is used. A factor of 10

is used for earlier tax years. We show this in the
following example:

Maxine's accrued pension in the Colourboxx
Final Salary Plan immediately before the start
of the input period (5 April 2011) was £20,000
p.a. She has no other pension arrangements.
This amount is multiplied by 16 to give
£320,000. That figure is then uplifted by the
increase in CPI for the period 6 April 2011 to

5 April 2012.This was 3%, giving an ‘opening
value' of £329,600.

At the end of the pension input period, 5
April 2012, Maxine's accrued pension had
increased to £24,000 p.a. This amount is
multiplied by 16 to give ‘closing value' of
£384,000. The opening value is deducted
from the closing value to give a pension
input amount of £54,400.

As the total pension input amount exceeds
the Annual Allowance for tax year 2011/12
of £50,000, an Annual Allowance charge is
payable on the £4,400 excess.

Adjustments are made to the figures to take account
of the value of any lump sum benefits, transfers in or
out of the scheme during the pension input period
and also of any pension debits or credits resulting
from a divorce.

Deferred members with benefits that are revalued at
or below the increase in CPI (or any higher rate that
was written into the scheme rules as they stood on
14 October 2010) will be deemed to have no input.
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1.4.3 The Annual Allowance and Tax Relief

An individual may pay an unlimited amount into a
pension scheme in any tax year but will enjoy tax
relief only up to 100% of UK taxable earnings (or
£3,600 to a scheme operating on a ‘relief at source
basis'if this is higher).

Therefore, contributions in excess of the Annual
Allowance will receive tax relief provided the
individual has sufficient earnings. In most cases this
tax relief would cancel out the Annual Allowance
Charge.

If someone were to pay contributions that exceeded
both their earnings and the Annual Allowance,

then the top slice of their contributions would be
subject to the Annual Allowance but not receive
any compensatory tax relief. We show this in the
following example:

Lorraine earns £30,000 per year and uses her
savings to pay £40,000 into an occupational
money purchase pension scheme in August
2024. She will be granted tax relief on the first
£30,000 of her contribution but will receive
no tax relief on the next £10,000.

Had Lorraine chosen to make a contribution

of £70,000, she would, in addition, face a
personal tax bill for an Annual Allowance
charge on £10,000 at her marginal income
tax rate. This would be collected through
Lorraine's self-assessment tax return or paid
by the pension scheme under a ‘scheme
pays' arrangement.

An employer will also be allowed to pay an unlimited
amount into a pension scheme on behalf of an
employee but, again, any payment above the Annual
Allowance figure would render the individual liable
to a tax charge.
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1.4.4 ‘Scheme Pays’

The member is liable for any Annual Allowance
Charge that may be due. However, the member has
the right to require the scheme to pay the charge on
their behalf, provided certain conditions are satisfied.

The member's Annual Allowance Charge liability
for the tax year must exceed £2,000.

The pension input amount under the scheme
must exceed the Annual Allowance for that year.

The member must make the request by means of
an irrevocable election made in a prescribed form.
The deadline for this is 31 July after the end of the
following tax year (so for example the election
must be made by 31 July 2024, for an Annual
Allowance Charge relating to the tax year ending 5
April 2023).

In return, the scheme will reduce the member's
benefit entitlement by the amount of the Annual
Allowance charge. In this case, the Scheme
Administrator (hormally the trustees or manager
of the scheme) and the member have a joint and
several liability for the charge.

\WWhere the member has an Annual Allowance liability
but one or more of the above conditions is not
satisfied, the scheme can decide voluntarily to pay
the member's charge on his behalf and reduce the
member's benefit entitlement accordingly.

1.4.5 Disclosure Requirements

Where a member of a scheme has benefits

within that scheme that exceeded the Annual
Allowance, the trustees or managers are required to
automatically provide a ‘pension savings statement’
within six months from the end of the tax year. (This
statement is not to be confused with the benefit
statement a scheme sends to members). No account
is taken of any unused relief carried forward or of
any pension input the member has in other schemes
(neither of which the trustees or manager can be
expected to know about).

The pensions savings statement will show

the pension input amount arising in the scheme
during the pension input period, together with
the corresponding amounts for each of the
previous three years.

Members who have not exceeded the Annual
Allowance in a particular scheme can request a
pensions savings statement. If they do, the pension
scheme is required to provide one by the later of
three months from the request and six months
from the end of the tax year.

There are also disclosure requirements that apply
to employers, who must provide the scheme with
sufficient information to calculate the pension input
amounts of its employees by 6 July following the
end of the tax year.

Where a member has first accessed flexible
benefits and triggered the money purchase annual
allowance, the Scheme Administrator must (within
31 days of the first payment) send the individual

a statement confirming this and giving details of
the member's duty to report this to the Scheme
Administrator of any other registered scheme under
which he is accruing benefits.

1.5

Prior to 6 April 2006, there were HMRC limits on

the maximum benefits that occupational pension
schemes could pay to members in various
circumstances. On 6 April 2006, this was replaced by
a system of authorised and unauthorised payments.
Registered pension schemes are allowed to make
unauthorised payments but, when they do, there are
additional charges levied on the scheme and/or the
beneficiary.

The Finance Act 2004 and supporting legislation
prescribes certain payments which may be made
without attracting tax charges over and above the
normal Income Tax paid on pensions and similar
taxes due in respect of certain other benefits. These
are known as authorised payments.

Subject to certain conditions, the following are
usually authorised member payments:

pensions and pension death benefits;
lump sums and lump sum death benefits;

transfers to other registered pension
arrangements or to a ‘qualifying recognised
overseas pension scheme' (QROPS);

certain 'scheme administration' payments; and

payments pursuant to a pension sharing order.

On 14 March 2017, the Registered Pension
Schemes (Authorised Payments) (Amendment)
Regulations 2017 amended the authorised
payment regime to introduce a new authorised
payment with effect from 6 April 2017: the pension
advice allowance. A payment by a registered
pension scheme not exceeding

£500 will be authorised if the conditions set out
in the regulations are met. The allowance, which
can only be paid from money purchase or hybrid
arrangements, may be taken up to three times by
an individual.

The request for the payment must be in writing

and the member must declare that the advice is
regulated financial advice provided by an FCA-
authorised financial adviser, as well as declaring

that no more than two pension advice allowance
payments have previously been requested and
made. Only one payment is allowed per tax year. The
payment must be made direct from the scheme to
the financial adviser.

In certain circumstances, other payments that have
been made in genuine error will be regarded as
authorised.

All payments that are not included in the statutory
list of authorised payments are ‘unauthorised’ and
give rise to tax charges payable by the Scheme
Administrator and/or the member.

1.5.1 Tax Charges on Unauthorised Payments

The making of an unauthorised payment will
generate up to four tax charges:

the unauthorised payments charge — a tax
charge at a rate of 40%, based on the value of the
unauthorised payment

the unauthorised payments surcharge — where
25% or more of the value of a member's benefits is
paid out in the form of an unauthorised payment
an additional tax charge at a rate of 15% will be
due, based on the value of the unauthorised
payment.

the scheme sanction charge — a tax charge on
the Scheme Administrator. The scheme sanction
charge is due on most unauthorised payments,
the main exceptions being where the Scheme
Administrator would not have known that the
payment was unauthorised at the time it was
made; the tax rate is normally 15% of the value of
the payment, but this increases to 40% if HMRC
have been unable to recover the unauthorised
payments charge from the recipient.

a deregistration charge (rare) — if a scheme pays
out more than 25% of its assets in the form of
unauthorised payments in any year then it may
have its registration withdrawn. In this case a
deregistration charge will be applied equal to 40%
of the value of the scheme's assets.

\¥here a payment is subject to an unauthorised
payments charge, it will not also be subject to
Income Tax.
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1.6

We outline below the tax treatment of Employer
Funded Retirement Benefit Schemes (EFRBS) and
Qualifying Recognised Overseas Pension Schemes
(QROPS).

1.6.1 Employer Funded Retirement
Benefit Schemes (EFRBS)

Background

Because of the need to protect tax revenues, there
have always been limits on the extent to which
someone can benefit from a ‘tax-privileged' pension
scheme (i.e., a ‘registered’ or, prior to April 2006,
‘approved' pension scheme). As a consequence,
there has long been a demand for ‘top-up’
arrangements outside the mainstream pensions'
savings environment, particularly for high earners.

Before April 2006, the main top-up vehicles used
were ‘Funded Unapproved Retirement Benefit
Schemes' (FURBS) and ‘Unfunded Unapproved
Retirement Benefit Schemes' (UURBS). The tax
treatment of FURBS was broadly:

no tax relief on contributions on the way in;
no tax relief on investment returns; and

exemption from tax on benefits paid out.

This was referred to as ‘Taxed, Taxed, Exempt’, or
‘TTE' There were certain tax and National Insurance
advantages on contributions and investment returns,
but these were progressively reduced over the years.
UURBS were attractive to employers because of
cash flow rather than taxation considerations. But
from the employee’s viewpoint, UURBS were often
seen as unacceptably risky because of the absence
of pre- funding. A compromise was the secured
UURBS, a benefit promise that was unfunded but
secured over some company asset or backed by a
bank guarantee.

33\\



PMI Academy: Core Unit 2 - Regulation of Retirement Provision

/34

Post-2006 tax regime

From April 2006, FURBS and UURBS became
known as ‘Employer Financed Retirement Benefit
Schemes', or EFRBS. The taxation of funded EFRBS
was changed from TTE'to ‘ETT (relief available on
contributions paid in but benefits ultimately paid
out subject to tax). Therefore, the main attraction of
funded EFRBS became the deferral of Income Tax.
However, corporation tax relief was also deferred
until the benefits were paid. Because of this (and
also because since April 2006 top-up benefits
could be paid from within a registered scheme),
EFRBS became unattractive and their use after April
2006 declined sharply. However unfunded EFRBS
continued to be popular, particularly where suitable
security was available.

In April 2010 the top rate of Income Tax increased
to 50%. It is currently 45% (2024/25). At the same
time, corporation tax went down, with the prospect
of further reductions in the future. This made the
tax deferral aspect of EFRBS attractive again. In
order to prevent a revival in the popularity of these
vehicles, and a resulting deferral of much-needed
tax revenue, the Government took steps intended
to make EFRBS no more attractive than other forms
of remuneration. These took the form of ‘disguised
remuneration’ legislation, measures that targeted all
sorts of arrangements through which employment
remuneration was provided via third parties,
including some types of EFRBS.

‘Disguised remuneration’

The disguised remuneration provisions were
contained in the Finance Act 2011, which inserted

a new Part 7A into the Income Tax (Earnings and
Pensions) Act 2003 - ITEPA03. (The provisions
therefore are sometimes known as ‘Part 7A
provisions or charges.) These apply when a ‘relevant
third person'(meaning broadly someone other than
the employer) makes provision in connection with
the individual's employment.

As a result, in the case of funded EFRBS, any new
contributions paid after 5 April 2011 will result in an
Income Tax charge on the employee. In the case of
unfunded EFRBS, any increase in security given after
5 April 2011 might result in an Income Tax charge

on the employee (depending on whether or not the
arrangement involves a third party).

Unfunded EFRBS, where there is no security or
where there is no undertaking involving a third
person, are currently unaffected by the Finance Act
2011 provisions. However, the Government has said
that it will monitor changes in patterns of pension
savings behaviour and act if necessary to prevent
loss of tax revenue. In certain circumstances the use
of an unfunded EFRBS must be reported to HMRC
under the Disclosure of Tax Avoidance Schemes
(DOTAS) provisions, effective from November 2013.

Where an immediate Income Tax charge is levied
under the disguised remuneration provisions, in
order to avoid double counting it will be offset
against the tax that would otherwise be due when
the benefits are ultimately paid out.

Taxation outline of EFRBS

The main features of the taxation of EFRBS are as
follows:

the member might suffer a ‘disguised
remuneration’ or ‘Part 7A' charge at the time
provision for future benefits is made for him
through the EFRBS (see above);

the Annual Allowance does not apply in relation to
an EFRBS (see Part 4, Chapters 1.4 and 1.6);

in funded EFRBS investment income and capital
gains are subject to tax, although non-UK income
may be exempt where the arrangement is set up
offshore (i.e., the trustees are not UK resident);

lump sum and pension payments are subject to
Income Tax (although subject to certain conditions
relating to the age at which the benefits can be
paid, and the proportion that can be taken in lump
sum form, NI will not be payable); this will be offset
by any Part 7A charge already incurred; and

Corporation Tax relief is available in relation to
the contributions paid by the employer, but only
at the point when the member become subject
to an Income Tax charge; as a result, Corporation
Tax relief is received earlier in cases where the
disguised remuneration charge applies than in
cases when it does not.

1.6.2 Qualifying Recognised Overseas
Pension Schemes (QROPS)

The concept of a ‘Qualifying Recognised Overseas
Pension Scheme' (QROPS) was introduced by the
Finance Act 2004 with effect from 6 April 2006. In
order to prevent tax privileges from being abused,
where a member wanted to transfer their benefit
rights out of a registered pension scheme (see Part
3, Chapter 2.2 Transferring) the Act laid down rules
that restrict where the transfer could be paid to. If the
destination was overseas, in order to be authorised
the transfer has to go to a QROPS.

The principal feature of a QROPS was that the
scheme manager had to give HMRC an undertaking
to inform them when the scheme made a payment
out in respect of the member. This then enabled
HMRC to ensure that the payment was taxed
accordingly. Broadly speaking, where payments were
made out of funds that had originated from a UK
registered scheme then the recipient would be taxed
in the same way as if they had been paid direct from
the UK scheme, irrespective of whether the recipient
was resident or ordinarily resident in the UK at the
time. The principal exception to this was where the
person concerned was resident in a country that had
a double taxation agreement with the UK and where
the pension was taxed in the host country.

A scheme that had been accepted as a QROPS
would appear on a list that was published by HMRC
(provided the scheme had given its consent to this).
This enabled the administrator of a UK registered
scheme to check the status of the receiving
arrangement when a member had requested a
transfer and thus avoid the possibility of a scheme
sanction charge arising on account of the scheme
making an unauthorised transfer. (For the treatment
of unauthorised payments, see 1.5 above.)

There were concerns that the ability to transfer
funds from a registered scheme to a QROPS was not
always being used in a way that was consistent with
the Government's policy objective. This objective
was to allow individuals who intend to leave the UK
permanently to take their pension savings with them,
free of UK tax, to their new country of residence in
order to continue saving to provide an income in
their retirement.
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In response to these concerns, new regulations
came into force on 6 April 2012 which revised

the conditions that a scheme had to meet to be

a QROPS. The regulations also strengthened the
information and reporting requirements with the
aim of ensuring better operation of the regime and
deterring misuse. The policy objective remains to
ensure that the system continues to be used for
its intended purpose of allowing individuals who
intend to leave the UK permanently to take their
pension savings with them, free of UK tax, to their
new country of residence in order to continue
saving to provide an income in their retirement. The
regulations introduced:

an acknowledgement by the individual, to be
completed before a transfer was made, that tax
charges may apply; and

additional information requirements and revised
time limits for registered pension schemes to
report transfers to QROPS).

In addition, there were some new rules introduced
by FA13 concerning when a pension scheme may be
excluded from being a QROPS.

Significant changes to the QROPS system were
introduced in the Finance Act 2017 which received
royal assent on 27 April 2017 with retrospective
application. Transfers to a QROPS requested on or
after 9 March 2017 will be taxed at a rate of 25 per
cent (the “overseas transfer charge”) unless at least
one of the following conditions apply:

both the individual and the QROPS are in the same
country after the transfer;

the QROPS is in one EEA country and the
individual is resident in another EEA country after
the transfer;

the QROPS is an occupational pension scheme
sponsored by the individual's employer;

the QROPS is an overseas public service pension
scheme, and the individual is employed by a
participating employer; and

the QROPS is a pension scheme established by
an international organisation and the individual is
employed by that organisation.
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The legislation allows the tax position to be revisited
during the “relevant period” (five full tax years from
the date of the transfer to the QROPS). The charge
will still apply to a tax-free transfer if, within the
relevant period, an individual becomes resident in
another country so that the exemptions would not
have applied. However, the charge may be reclaimed
if the member made a taxable transfer but one of the
exemptions starts to apply within the relevant period.

The Scheme Administrator of the registered pension
scheme making the transfer is jointly and severally
liable, with the member, to the tax charge and is
required to deduct it before making the transfer and
pay it to HMRC. If a Scheme Administrator did not
deduct tax when it should have, because it thought
the transfer was not taxable, it can apply to HMRC to
be discharged from liability to the overseas transfer

charge (although the member remains liable).
However, HMRC expects Scheme Administrators

to consider critically the information provided by

the member and take reasonable care in establishing
the correct position before making the transfer.

Managers of any scheme that was a QROPS on

8 March 2017 had to submit a revised undertaking
to HMRC by 13 April 2017, confirming that they
wished the scheme to remain a QROPS and operate
the overseas transfer charge. If no undertaking

was received, the scheme stopped being a

QROPS on 14 April 2017.

Summary

1.6.3 Excepted Group Life Schemes

An Excepted Group Life Scheme (EGLS) is an
arrangement which allows employers to offer tax-
efficient benefits through lump sum death-in-service
benefits. EGLS are not registered pension schemes.
Premiums paid by the employer receive tax relief

as they can be treated as business expenditure,
provided that HMRC considers them wholly and
exclusively for the purpose of trade as part of the
remuneration of the individual.

To qualify as an EGLS, certain conditions must
be met:

lump-sum benefits can only be paid for deaths
before the age of 75;
all members must have the same benefit formula;

if the policy is cancelled it must not have
a cash value and only unused premiums may
be refunded;

benefits must be set out in the policy;
only lump sums can be paid;

only individuals, charities and trusts set up

for individuals may receive a benefit, not other
insured persons, unless they are a dependent
or relative of the deceased; and

the EGLS must not be used for the main purpose
of tax avoidance.

April 2006 saw a radical overhaul of the tax legislation governing pension schemes in the UK.
Schemes that are registered in accordance with the current regime enjoy tax advantages, as do those
who contribute to them. Each registered scheme must have a Scheme Administrator who has certain
duties in relation to record keeping and provision of information.

Two prominent features of the post 2006 regime are the Lifetime and Annual Allowances. As
originally implemented, neither had any real impact on the majority of pension scheme members,
being relevant principally for high earners (although a test against the Lifetime Allowance -before
6/04/2023 as it has now been abolished, will need to be done for all members whenever a Benefit
Crystallisation Event occurs). However, although the Annual Allowance increased, the introduction of
tapering, while mitigated by the ability to carry forward unused relief, has potentially brought many

more individuals ‘into the net'

Another key feature of the current tax regime is the system of authorised and unauthorised payments.
Although both are allowed, unauthorised payments suffer additional tax charges, sometimes at a

punitive level.
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Self Test Questions
If a pension scheme is being set up, why might one want it to be treated as a
registered scheme?
Outline HMRC's role in relation to a registered pension scheme.,
What are the duties of a Scheme Administrator?

How might the Lifetime Allowance impact on a member who has large pension
benefits?
An individual with no pension arrangements has received a £60,000 inheritance

following the death of a relative, and is considering paying it all into a personal
pension. Explain any tax considerations that should be borne in mind.

Why, in normal circumstances, should pension schemes attempt to ensure that
all the payments they make to members are ‘authorised.
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The Pre A-Day Tax Regime and
Transitional Arrangements

INTRODUCTION

In this Chapter we look at the tax system that
applied before the current regime was put in
place on 6 April 2006, or ‘A-Day’. An understanding
of the pre-April 2006 tax regime is important for
two reasons. Firstly, because under transitional
arrangements, some of the old rules can be used
where they are more beneficial to the member.
Secondly, the old rules set out the maximum
benefits and contributions that were allowed, and
these ‘Inland Revenue maxima'are incorporated
into many scheme rules and policy provisions.

2.1 PRE-APRIL 2006-TAX REGIME

On 6 April 2006 (commonly referred to as ‘A-Day’), 1.1
PRE-APRIL 2006-TAX REGIME

Prior to April 2006, the legislation governing the tax
treatment of pension schemes was consolidated in
Chapter I Part XIV of Income and Corporation Taxes
Act 1988 as amended by later Finance Acts and
supplementary Statutory Instruments.

Pension schemes that were eligible for favourable
tax treatment (broadly, relief on the investment
income, contributions and certain lump sum
benefits paid out) were known as schemes that
were ‘approved’ by the Inland Revenue (now
HMRC). The legislation set out the basic conditions,
which entitled a pension scheme to automatic
Inland Revenue approval. The legislation also
supplemented this with discretionary powers to
enable the Inland Revenue to approve schemes,
which did not fully comply with these conditions
necessary for automatic approval.

Most private sector schemes were subject to
‘discretionary' approval. This contrasts with the public
sector, where schemes were often set up by, and

are governed by, a specific Act of Parliament (for
example separate Acts govern those public sector
schemes established for teachers, the police and
NHS workers).

Discretionary Approval

When a scheme was subject to discretionary
approval, it could provide only ‘relevant benefits'
within the ranges specified by the Inland Revenue.

‘Relevant benefits’ were defined under ICTA 88
as being any type of financial benefit given by an
employer on retirement or death but excluding
benefits in connection with redundancy and
excluding benefits on death receivable only in
the event of death by accident or disablement
during service.

The Inland Revenue Guidance was primarily
contained in two manuals or ‘Practice Notes'
aimed at pensions practitioners, one relating to
occupational schemes being known as IR (12)
and one for personal pensions IR (76).

If schemes failed to comply with the guidance
issued under the Inland Revenue's discretionary
powers, the ultimate sanction was the withdrawal of
approval. This would have resulted in very severe tax
consequences (a tax charge of 40% of the value of
the scheme’s assets) but was a very rare event.

For occupational pension schemes, the main effect
of the Inland Revenue guidance was to impose limits
on the maximum benefits that an approved scheme
could pay its beneficiaries in various circumstances.
These were known as ‘Inland Revenue limits' or
‘Inland Revenue Maxima'. Since 6 April 2006, these
limits no longer apply. However, the majority of
pensions schemes in existence today were set up
under the old regime and consequently their rules
often reflect the old Inland Revenue limits. These
limits are outlined in Appendix A.

The Inland Revenue did not limit the total benefits
that could be paid out from a personal pension
scheme (and retirement annuities). Instead, there
were limits to the amount of contributions that
could be paid in. These contribution limits were
removed with effect from 6 April 2006 and today
have little relevance.
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2.2 TRANSITIONAL ARRANGEMENTS

There are transitional arrangements to protect individuals who had already built-up
pension rights under the old regime that exceeded the new Lifetime Allowance. As
previously explained. The lifetime allowance, the maximum amount someone can accrue
in a registered pension scheme in a tax efficient manner over their lifetime, was abolished
entirely from 6th April 2024. Prior to that, the lifetime allowance charge was removed
from 6th April 2023. (Finance Act 2023). However, the maximum PCLS has been frozen at
£268,275 (2024/25) so any cash above this will be taxed at the member's marginal rate of
income tax. The protections can be used to raise the PCLS that a member is entitled to
before paying tax at their marginal rate. As the maximum PCLS is 25% of a member's LTA.

Those whose benefits were likely to exceed the Lifetime Allowance could ‘protect’ rights
they had under the previous tax regime, initially in three different ways: by registering for
Primary Protection, Enhanced Protection or both. Individuals were given three years, i.e.,
until 5 April 2009, to register for any of these forms of protection, which are outlined below:

There are other measures under the transitional arrangements that protect members who
were better off under the old regime in certain other ways, for example in being able to
take a greater percentage of their benefits in the form of a tax-free lump sum, or in being
able to retire at an earlier age.

\When reductions were made to Lifetime Allowance effective from April 2012, April 2014
and again from April 2016, further transitional arrangements were introduced in order to
protect benefits accrued prior to these dates. These are set out in 1.3 above.

Primary Primary Protection is available only if the value of all of a person's pension rights
Protection exceeded the Standard Lifetime Allowance at A-Day (£1.5 million).

Those who register for Primary Protection are given a ‘Lifetime Allowance
enhancement factor' (LAEF), calculated as:

1+ LAEF = Value of pension Rights at A-Day /£ 1.5 million

When there is a BCE involving an individual who is relying on Primary
Protection, the standard Lifetime Allowance applicable for that year is replaced
by the individual's personal Lifetime Allowance, calculated as:

Personal LTA = Standard LTA x (1 + LAEF)

This effectively allows individuals with Primary Protection to take benefits equal
in value to what they had built up at A-Day, indexed to the date of retirement in
line with the increase in the Standard Lifetime Allowance.

Enhanced In contrast to Primary Protection, a person may register for Enhanced Protection
Protection regardless of the size of his pension rights at A-Day. After having registered, the
value of any DC rights can grow without limit and without attracting tax charges.
DB rights are permitted to increase broadly in line with salary or RPI, or at a
fixed 5% p.a.

However, it is a condition of Enhanced Protection that there is no ‘relevant
benefit accrual' after 5 April 2006. Essentially this means that no more
contributions can be made to a DC arrangement and no extra DB accrual is
normally allowed otherwise, Enhanced Protection is lost.

Enhanced and Primary A person could register for both types of protection.
In this case, Enhanced Protection together Protection takes priority. Primary
Protection would then only apply if Enhanced Protection were lost (typically
because ‘relevant benefit accrual had occurred).
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There are other measures under the transitional arrangements that protect members who
were better off under the old regime in certain other ways, for example in being able to
take a greater percentage of their benefits in the form of a tax-free lump sum, or in being
able to retire at an earlier age.

When reductions were made to Lifetime Allowance effective from April 2012, April 2014 and
again from April 2016, further transitional arrangements were introduced in order to protect
benefits accrued prior to these dates. These are set out in 1.3 above.

Summary

Before April 2006 (A-Day), to obtain preferential tax treatment, schemes had to be ‘approved’ under
the Inland Revenue's discretionary powers. Schemes that were approved at 5 April 2006 automatically
became registered schemes from that date. Members who had large pension rights under approved
schemes at 5 April 2006 that were (or might be) greater than would be authorised under the new
regime could apply to have these rights ‘protected’ using the Enhanced or Primary

Protection facilities. Other forms of protection were also given to those who had rights to retire below
Normal Minimum Pension Age or who had built up rights to tax free retirement lump sums greater
than those permitted under the new regime. Further protection was introduced when the Lifetime
Allowance was reduced in 2012, 2014 and 2016.

Self Test Questions

What were the main features of discretionary approval, as applied before A-Day.

In what circumstances might an individual have applied for ‘protection’ of his pre
A-Day pension rights?

Why might an individual with large pension rights at 6 April 2006 apply for
Primary Protection and how would this affect the subsequent testing of benefits
against the Lifetime Allowance?

Why might a member have both Enhanced and Primary Protection?

CHAPTER 3

Regulation and Member Protection

In this Chapter we consider the regulation of pension
schemes and cover the roles of the Department for
Work and Pensions, HMRC, the Pensions Regulator
(TPR) (workplace schemes only) and touch on the
regulation of personal pensions by the Financial
Conduct Authority (FCA)).

We also cover the Pension Protection Fund

(PPF), Financial Services Compensation Scheme
(FSCS), Pensions Ombudsman (PO) and Financial
Ombudsman Service (FOS). Although not directly
concerned with the regulation of pension schemes,
these bodies are involved in the protection of
scheme members and determination of disputes..

3.1

The Department for Work & Pensions (DWP) is the
UK's Government department responsible for welfare
and pensions policy. DWP's responsibilities include:

providing information about pensions, benefits
and retirement for current and future pensioners;

providing a decent income for people of pension
age and promoting saving for retirement;

administering the State Pension.
You can browse literature on DWP's website:

https://www.gov.uk/government/organisations/
department-for-work-pensions

The DWP is the sponsoring department of TPR (an
executive non-departmental public body) and of the
PPF (a public corporation).

3.2

TPR is the UK regulator of workplace pension
schemes. A workplace pension scheme is any
scheme that an employer makes available to
employees. This includes all occupational schemes
and any Stakeholder and personal pension
schemes where employers have direct payment
arrangements.

TPR has the following statutory objectives:

to protect the benefits of members of workplace
pension schemes;

to promote and improve understanding of good
administration of workplace pension schemes;

to reduce the risk of situations arising that may
lead to claims for compensation from the PPF (see
3.3 below):

to maximise compliance with the duties relating
to automatic enrolment imposed on employers
and to ensure adherence to the safeguards that
protect employees which are introduced by
Pensions Act 2008 in connection with automatic
enrolment; and

to minimise any adverse impact on the sustainable
growth of an employer (in relation to DB funding
functions only).

TPR has stated that in order to meet these
objectives it concentrates resources on schemes
where it identifies the greatest risk to the
security of members' benefits. Where possible,

it will provide support and advice to trustees,
administrators, employers, and others where
potential problems are identified.

The Pensions Acts 1995, 2004 and 2021 provide
TPR with a range of powers to enable it to meet
its objectives. Its stated intention is to use these
powers flexibly, reasonably, and appropriately,
with the aim of putting things right and keeping
schemes on the right track for the long term.
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3.2.1 The Powers of TPR

TPR's powers are defined in statute, and described
on its website, as falling into three broad categories:

investigating schemes: how it gathers information
to help identify and monitor risks;

putting things right: what it can do where
problems have been identified; and

acting against avoidance: how it will ensure
that employers do not sidestep their pension
obligations.

TPR explains these in more detail:
Investigating schemes

TPR collects data through a ‘'scheme return' It also
expects to receive reports of significant breaches
of the law from ‘whistleblowers', and reports of
notifiable events from trustees and employers.

Trustees or scheme managers are also responsible
for notifying it promptly of changes to ‘registerable’
information such as the scheme's address, details
of trustees, or the types of benefit provided by the
scheme. It also expects to receive reports where a
scheme is unable to comply fully with the scheme
funding framework.

In addition, it is able to demand relevant documents
(or other information) from trustees and employers,
among others.

Tougher Pensions Regulator powers and related
criminal offences

For DB schemes, there are some significant additions
to, and adjustments of, the current powers of the
Pensions Regulator following the Pensions Schemes
Act 2021. Two new criminal offences are also created
with no limitation on who could be in scope.

The threat of the new criminal offences may pose
real challenges to decision making by company
directors and wider stakeholders in businesses
sponsoring DB schemes (including lenders and
shareholders).

The offences have a much wider scope than those
guilty of ‘willful or reckless behaviour in relation

to a pension scheme' (what had originally been
proposed). ‘Failure to act' is also caught by the
definition of the offences.

Criminal penalties include unlimited fines and up
to seven years in jail.

The new contribution notice tests mean there
will be the need for greater governance oversight
and due diligence around dividend payments,
refinancing, and restructuring - by both company
directors and by trustees.

There may be a need to consider mitigation

to the pension scheme under a wider range
of corporate activities. Trustees will need to
be able to show that they have asked the right
questions, considered the sponsor's response
(Wwith appropriate advice where relevant) and
documented their ‘reasonable’ decision
making process.

Putting things right

Where TPR decides that action must be taken to
protect the security of members’ benefits, it has

a range of options available. The action taken will
depend on the circumstances of the problem. These
are some examples of the regulatory action:

issue an ‘improvement notice' to individuals or
companies, or a ‘third party notice', requiring specific
action to be taken within a certain time;

take action, on behalf of a scheme, to recover
unpaid contributions from the employer if the due
date for payment has passed;

where a wind-up is pending and members'
interests may be at risk, it can issue a ‘freezing
order’; this order temporarily halts all activity within
the scheme, so that it can investigate concerns
and encourage negotiations;

prohibition of trustees who it does not consider
to be fit and proper persons for the role;

imposition of fines where breaches have
occurred; and

prosecution of certain offences in the
criminal courts.

New Criminal Penalties

The Pension Schemes Act 2021 introduced
two new offences in relation to DB schemes

Avoidance of an employer debt

Conduct risking accrued scheme benefits.

Both offences carry the risk of a criminal penalty

of an unlimited fine and/or imprisonment of up to
seven years. Alternatively, TPR could use its civil
fining powers and fine a person committing one

of these offences up to £1 million. Who Can Be
Caught by These Offences? Controversially, anybody
involved with the running of a DB pension scheme,
or the operation of a scheme employer could be
caught by these two new offences if they do not
have a reasonable excuse for their actions. The
offences are not limited to those who are connected
or associated with a scheme employer, in the way
that a contribution notice is.

Part 1: The Taxation and Regulation of Retirement Provision

To be more specific, the offence of avoidance of

an employer debt includes any act or failure to act
intended to prevent the recovery of the whole or any
part of a section 75 debt, including preventing such
a debt from becoming due or compromising the
amount of the debt or reducing the amount of a debt
that would otherwise become due. The reference to
a section 75 debt includes any contingent amount.
The offence of conduct risking accrued scheme
benefits includes any act or failure to act that
detrimentally affects in a material way the likelihood
of accrued scheme benefits being received where
the person knew or ought to have known that such a
course of action would be likely to have that effect.

Inspection and Interview Powers

TPR has been granted enhanced inspection and
interview powers under the Pensions Act 2021 to
support its existing information gathering powers
under section 72 of the Pensions Act 2004. It will be
easier for TPR to require anyone connected with the
running of a pension scheme, or a scheme employer,
to attend for interview. Failure to attend for interview
will be a criminal offence carrying a maximum
penalty of up to £5,000. TPR could, instead, issue a
fixed penalty notice of up to £50,000 or an escalating
penalty notice with a daily rate of up to £10,000.

Provision of False or Misleading Information to TPR
or Pension Trustees Provision of Information to

TPR A new section 80A, inserted into the Pensions
Act 2004, following the Pensions Act 2021 gives

TPR power to issue fines of up to £1 million to a
person who has knowingly or recklessly provided
information to TPR that is false or misleading where
the information is provided in certain specified
circumstances, including the pension scheme return
and notifiable events regime. The fine will also be
available where the person providing the information
intends, or could be reasonably expected to know,
that TPR would use the information for the purpose
of carrying out its functions.
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Provision to Pension Trustees.

Likewise, a new section 80B, inserted into the
Pensions Act 2004, by the Pension Schemes Act 2021
gives TPR power to issue fines of up to £1 million to
a person who has knowingly or recklessly provided
information that is false or misleading to the trustees
of a DB pension scheme in various specified
circumstances with a catch-all that the fine will also
be available to TPR where the person intends, or
could be reasonably expected to know, that the
information would be used by the trustees in their
capacity as trustees.

Acting against avoidance

TPR has powers to act where it believes that an
employer is deliberately attempting to avoid their
pension obligations, leaving the PPF to pick up their
pension liabilities. To protect the benefits of scheme
members, and to reduce the PPF's exposure to
claims for compensation, TPR may issue any of the
following:

Contribution notices'— where there is a deliberate
attempt to avoid a statutory debt, these allow it to
direct that those involved must pay an amount up
to the full statutory debt either to the scheme or to
the Board of the PPF.

The Pensions Schemes Act 2021 introduced two
new grounds on which TPR can issue a contribution
notice in relation to a defined benefit (DB) pension
scheme. These are where the “employer insolvency
test” or the "employer resources test" is met.

These new tests sit alongside the existing material
detriment test.

The employer insolvency test will be met if TPR is of
the opinion of both of the following:

Immediately after an event occurred, the value

of a scheme's assets is less than the value of

its liabilities.

If a section 75 debt had fallen due from the
employer immediately after the event, the act or
failure to act would have materially reduced the
amount of the debt likely to be recovered by the
scheme. For the purposes of this test, the value of
a scheme's assets and liabilities and the estimated
amount of any section 75 debt (had one fallen
due) will be whatever TPR estimates them to be.

The employer resources test will be met if TPR
is of the opinion of both of the following:

An act or failure to act reduced the value of
resources of the employer.

The reduction was a material reduction relative

to the estimated section 75 debt in the scheme if
a debt had fallen due immediately before the act
or failure to act occurred. As is the case with the
employer insolvency test, the value of a scheme's
assets and liabilities and the amount of any
estimated section 75 debt (had one fallen due) will
be whatever TPR estimates them to be.

Failure to comply with a contribution notice is

now a criminal offence, carrying an unlimited fine.
Alternatively, TPR will be able to levy a civil fine up to
a maximum amount of £1 million.

‘Financial support directions' — these require
financial support to be put in place for an
underfunded scheme where it concludes that the
sponsoring employer is either a service company
or is insufficiently resourced.

‘Restoration orders'— if a transaction involving
the scheme's assets has been undervalued (for
example assets sold to some connected party at
a price that is less than what would be expected
from a genuinely arm's length transaction), these
allow it to take action to have the assets (or their
equivalent value) restored to the scheme.

A ‘clearance procedure' is available for an employer
which wishes to confirm that it will not be subject

to either a contribution notice or a financial support
direction following a proposed transaction. By
obtaining advance clearance from the TPR, the
company receives assurance that that it can go
ahead with the transaction without the risk that TPR
will at some later stage use one of its anti-avoidance
powers in relation to that transaction.

3.2.2 TPR and Scheme Governance

TPR regards pension scheme governance as highly
important. As it says in its 2009 statement to trustees,
‘Good governance - keeping pensions safe’.

‘Good governance matters because pension scheme
members entrust their savings into the hands of
others. And it matters because UK occupational
pension schemes hold more than an estimated £1
trillion in assets. Trustees responsible for running
pension schemes need to be sure that:

They have the right skills, and they get the right
people to help them run their pension scheme;
and

They have the right processes in place to manage
scheme risks".

TPR's key priorities for trustee pension scheme
governance include:

trustees' 'knowledge and understanding' (of the
relevant law, of investment and, for defined benefit
schemes, of funding);

identifying and managing conflicts of interest;

for defined benefit schemes, monitoring of the
‘employer covenant' (i.e., the financial ability of the
employer to meet its obligations to the scheme);

the appointment and review of advisers;
administration processes;

choosing investments;

governance during wind-up;

risk management and internal controls; and

providing value for members.

TPR has issued guidance or codes of practice
covering many of these areas.
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3.3

3.3.1 Eligibility
The PPF came into effect from 6 April 2005. It applies

to defined benefit and hybrid schemes (defined
contribution schemes are not eligible).

Where a qualifying insolvency event occurs on or
after 6 April 2005 (essentially either receivership

or insolvency of the sponsoring employer) and the
assets of the scheme are not sufficient to provide
benefits up to the level of compensation payable

by the PPF, then, following an assessment period,
the scheme's assets and liabilities will be transferred
to the PPF. Otherwise, the scheme will have to be
wound up, or may be allowed to run as a closed
scheme. Schemes which started winding up before 6
April 2005 are not covered.

3.3.2 Compensation

Once the PPF takes responsibility for a scheme, its
assets and liabilities will be transferred to the PPF,
which will provide compensation broadly at 100% of
accrued benefits for those over Normal Pension Age
(NPA) or those in receipt of an ill health or survivor's
pension. For others, the compensation will be 90%
of accrued benefits and will be subject to an overall
cap, which depends on the member's age at the
date of commencement of benefits. For the year
commencing 1 April 2020 the compensation cap is £
41,461 p.a. (giving actual compensation of £37,314) for
benefits commencing at 65 and £34,749 p.a. (£31,274)
for benefits commencing at age 60. There is also
CPl indexation, capped at 2.5%, on compensation
attributable to benefits earned through service after
5 April 1997, and a 50% spouse's benefit on death.
Since 6 April 2017, the maximum benefits payable

to those with long service (21 years or more) in a
scheme that entered the PPF have been increased.
For these members the cap is increased by 3% for
each full year of pensionable service above 20 years,
up to a maximum of double the standard cap.

45"\



PMI Academy: Core Unit 2 - Regulation of Retirement Provision

/46

On 6 September 2018, The European court of
Justice (ECJ) ruled that PPF compensation levels
could not be less than 50% of the originally accrued
benefit. Indexation for benefits accrued before 1997
will also be required. This change is likely to affect

a small number of members, with PPF liabilities
increasing by about £215 million. In June 2020, a
High Court Judgment ruled that the PPF's age-
related compensation caps constituted a form of age
discrimination. The Court of Appeal subsequently
upheld the ruling that the cap was unlawful on

the grounds of age discrimination. The pensioners
effected will be compensated and the cap will no
longer be applied to new PPF retirees.

3.3.3 Hybrid Schemes

For hybrid schemes, the PPF regulations set out the
procedure for discharging money purchase benefits
within schemes that are eligible for the PPF, with the
defined benefit element then being subject to the
PPF as described above.

3.3.4 The PPF Levy

The main funding for the PPF comes from levies
collected annually from eligible schemes. The levy,
which is subject to an overall ceiling each year,
comprises a risk-based element and a scheme-
based element. The scheme-based element
considers the amount of the liabilities for providing
PPF benefits to the scheme members and the
risk-based element broadly takes account of the
funding level of the scheme and the risk of employer
insolvency. Additional levies are also payable in
respect of the fraud compensation scheme and the
Ombudsman, and to cover the establishment and
administration of the PPF.

In November 2020 a court ruling clarified that
occupational pension schemes set up as part of a scam
were eligible to claim on the Fraud Compensation
Fund (FCF). This is excellent news for the victims of
these scams. As a result, another levy was raised in
2021/22 of 75p per member and 30p for master trusts
which is the maximum allowed under the current
regulations. Claims totaled £358.1m as at 31 March 2021.
There was another levy in 2022/23 of £1.80 per member
for eligible schemes and £0.65 per member for master
trusts. This levy is being repeated for 2023/24.

The amounts collected by the general levy no longer
cover the running costs of the relevant organisations

so the Government consulted last year on how the levy
should be increased to avoid any deficit in funding.

Its preferred option was to increase the levy for all
schemes by 4% with an additional £10,000 premium
being paid by small schemes in the future. However,

the response to consultation suggested that the
premium would represent a disproportionate cost for
smaller schemes. The industry's preferred alternative
was to retain the current levy structure and apply an
increase of 6.5% per year for all schemes and it was felt
that this amount could be absorbed by most schemes.

The Government is proceeding with the option
favoured by industry. Regulations have been issued
which come into force on 1 April 2024. The amount
of the levy will depend on scheme type and size.
For example, for DB schemes with over 500,000

members the 2024/25 levy will be £1.52 per member,

rising to £1.73 by 2026/27 (up from the previous
figure of £1.43). For similar sized master trusts, the
levy will be £0.75 for 20245/45 rising to £0.86 in
2026/27 (up from £0.68). Smaller schemes pay
significantly more.

34

HMRC (formerly the Inland Revenue) is responsible
for the collection and administration of tax and
National Insurance (NI). The tax and NI liabilities of
pension schemes, companies and individuals are
calculated in accordance with legislation. Since the
tax regime introduced by FA04, HMRC have minimal
discretionary powers. However, HMRC publishes
comprehensive guidance on tax matters and will
also answer queries on the last three Finance Acts.
For pension schemes, the main body of guidance is
the Pensions Tax Manual and a web page containing
links to guidance on pension scheme administration.
Other HMRC manuals that will sometimes be
relevant include the Employment Income Manual,
and the Inheritance Tax Manual. HMRC also regularly
publishes newsletters and other announcements
about tax matters.

3.4.1 The National Insurance Contributions
and Employer Office (NIC&EO)

The National Insurance Contributions and
Employment Office is part of HMRC. It is responsible
for collecting and recording National Insurance
contributions. This involves

ensuring compliance with National Insurance-
related legislation,

collecting National Insurance contributions,
administering the contracted-out system,

maintaining accurate National Insurance accounts
and the

providing information about National Insurance

3.4.2 National Insurance Services
to the Pensions Industry

The National Insurance Services to Pensions Industry
(NISPI) is a directorate within NIC&EO which is part of
HMRC.

NISPI deals with occupational pension schemes that
were contracted-out of the state additional pension.

3.5

The Financial Services Authority (FSA) was
established as the sole regulatory authority for
financial and investment business in the UK by the
Financial Services and Markets Act 2000. It took over
responsibility for:

banking supervision;

authority for listing on the London Stock
Exchange;

investment services regulation;
mortgage and general insurance regulation; and
taking action to prevent market abuse.
In the wake of the financial crisis in 2010, the
Financial Services Act 2012 replaced the FSA
with two successor bodies, the Financial Conduct

Authority (FCA) and the Prudential Regulation
Authority (PRA).

The PRA is a subsidiary of the Bank of England and
has two statutory objectives:

to promote the safety and soundness of
institutions such as banks, building societies,
insurance companies and investment firms; and

to secure protection for policyholders.
The FCA's strategic objective is to ensure that the

relevant markets function well. To support this, its
operational objectives are:

to secure an appropriate degree of protection for
consumers;

to protect and enhance the integrity of the UK
financial system; and

to promote effective competition in the interests
of consumers.
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The FCA is an independent financial regulator
accountable to parliament through HM Treasury.

It is governed by a Board, appointed by the Treasury.
The FCA describes the functions of the Board as:

managing and challenging the FCA's senior
executives;

helping to hold the FCA to account; and
helping set the FCA direction.

All firms and individuals seeking to deal in, sell or
give advice on financial products must be registered
with, and are regulated by, the FCA, which has

the authority to enforce its rules through fines,
imprisonment and ‘naming and shaming'.

3.5.1 The FCA's Principles of Good Regulation

Under the Financial Services and Markets Act 2000,
as amended by the Financial Services Act 2012, the
FCA must consider six principles:

Efficiency and economy
The FCA must use its resources efficiently and
economically.

Proportionality

Any burden or restriction that imposed on a
person or activity must be proportionate to the
expected benefits, taking into account the costs to
firms and consumers.

Consumer responsibility
Consumers should take responsibility for their
decisions.

Senior management responsibility

A regulated firm's senior management is deemed
responsible for that firm's activities and is held
responsible for the risk management and controls
within the firm.

Openness and disclosure

FCA should ensure that relevant market
information about regulated persons is published,
in order to reinforce market discipline and improve
consumers' knowledge about their financial
matters.

Transparency
The FCA should exercise its functions as
transparently as possible.
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3.5.2 The FCA's Standards for Guidance
Guarantee Delivery Partners

The FCAis responsible for setting the standards for
the Guidance Guarantee Delivery Partners (Pension
Wise delivered by TPAS and the Citizens' Advice
Bureau) and in November 2014, the FCA published

a Policy Statement setting out these standards. The
FCA is also responsible for monitoring compliance
with the standards and collecting the levy which will
fund the provision of the guidance.

3.5.3 Regulating Financial Advice

In relation to pensions, an individual or company

must be authorised by the FCA if they wish to:
give advice on; or

arrange transactions of (for example, making
arrangements with a view to assisting another
person to complete a deal); or

dealin (for example, buying or selling
investments); or

manage (for example, managing the assets of
another person)
certain products, including the following:

insurance policies such as group pension
contracts, personal pension plans, section 32 buy
outs and FSAVCs, and other long term assurance
products with an investment element;

AVCs;
investment options in pension schemes;

group life assurance policies (and some individual
policies); and

group permanent health insurance or income
protection policies (and some individual policies).

Permission from the FCA is also required to establish,

operate or wind up a personal pension scheme.

Authorisation is not required to advise on, arrange or
provide non-financial products and or services (for
example, third party administration). Authorisation is
also not required to invest one's own money.

3.5.4 Best Advice

A core principle of financial advice is that where
advice is being given (as opposed to a transaction or
sale being made on a ‘non-advised!, or ‘execution-
only', basis - see below) the customer must be given
‘best advice!

Broadly speaking ‘best advice' can be defined

as ‘recommending, advising on or transacting
investments which are the most suitable for the
client in the light of what the adviser knows of the
client and of any other information which he or she
ought reasonably to know.

Before giving advice, all advisers must inform

their clients whether they provide ‘independent’

or 'restricted’ advice. A ‘tied agent’' can only advise
on the products of the company to which they are
tied. A multi-tied agent is a financial adviser who is
allowed to recommend the products of a limited
selection of providers, rather than just one. Tied
and multi-tied agents, or any other adviser who

has decided to only advise on a limited range of
products or providers, is said to be offering ‘restricted
advice' An ‘independent financial adviser' (or IFA)
can consider the products of all of the providers in
a market (even those with tied sales forces) and the
advice given must be unbiased, unrestricted, and
based on a comprehensive and fair analysis of the
relevant market.

In order to give best advice, the adviser must:

‘Know the customer’;

take ‘all reasonable steps to be satisfied that the
client understands the extent to which he or she
will be exposed to risk’; and

disclose any conflicts of interest.

‘Knowing the customer' means that the adviser must
take reasonable steps to obtain from the client such
information concerning the personal and financial
circumstances of that client as may be expected to
be relevant. The most common method of dealing
with this requirement is the completion, by the
adviser and client, of a ‘Fact Find' questionnaire.

Products can, however, be sold without ‘knowing
the customer’. This is often known as ‘execution only’
business. In such cases the customer buys without
taking specific advice.

If retained, an adviser must periodically review the
advice given and reaffirm its appropriateness.

An adviser must keep full and accurate client
records. This includes basic information on the client
and a record of the advice given and the reasons

for this advice.

An IFA must make periodic returns to his or her
regulator to show that he or she is not placing a
disproportionate amount of business with one
provider.

3.5.5 Treating Customers Fairly

A central principle is that all regulated firms must
treat their customers fairly. This at the forefront of the
FCA's principles-based approach to regulation.

Compliance with this principle is expected to
result in six outcomes for the consumer of financial
services:

Consumers can be confident that they are
dealing with firms where the fair treatment of
customers is central to the corporate culture.

Products and services marketed and sold in the
retail market are designed to meet the needs
of identified consumer groups and are targeted
accordingly.

Consumers are provided with clear information
and are kept appropriately informed before,
during and after the point of sale.

\¥here consumers receive advice, the
advice is suitable and takes account of their
circumstances.

Consumers are provided with products that
perform as firms have led them to expect,
and the associated service is of an acceptable
standard and as they have been led to expect.

Consumers do not face unreasonable post-sale
barriers imposed by firms to change product,
switch provider, submit a claim or make a
complaint.

Firms are expected to have appropriate
management information or measures in place to
test whether they are treating their customers fairly
and must be able to demonstrate to themselves
and to FCA that they are consistently treating their
customers fairly.
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3.5.6 Communicating with Customers

The FCA's detailed rules on communications can
be found in the Conduct of Business Sourcebook
(COBS). This requires firms to ensure that information:

includes the name of the firm - this may be a
trading name or shortened version of the legal
name of the firm, provided the client can identify
the firm communicating the information;

is accurate and in particular does not emphasise
any potential benefits of relevant business or a
relevant investment without also giving a fair and
prominent indication of any relevant risks;

is sufficient for, and presented in a way that is likely
to be understood by, the average member of the
group to whom it is directed, or by whom it is likely
to be received; and

does not disguise, diminish, or obscure important
items, statements or warnings.

In deciding whether, and how, to communicate
information to a particular target audience, a firm
should take into account the nature of the product or
business, the risks involved, the client's commitment,
the likely information needs of the average

recipient and the role of the information in the sales
process. It should also consider whether omission

of any relevant fact will result in information being
insufficient, unclear, unfair, or misleading.

Communications with customers, whether oral or
written, should be fair, clear, and not misleading
and serve their purpose. COBS also applies to
communications arising from existing investment
business with the client, to financial promotions
made and other documentation produced for
client consumption. This is so that a customer can
understand how and why recommendations meet
his needs and objectives and why a particular
promotion is being made.
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3.5.7 The Asset Management Market Study

The FCA launched a market study into the UK
asset management industry, which manages
approximately £6.9 trillion of assets, in November
2015 to ensure that the market works well, and the
investment products consumers use offer value
for money. In November 2016, the FCA published
an interim report which presented evidence that
suggested that there was weak price competition
in a number of areas in the industry. Following this,
it consulted on its findings and proposed remedies,
including hosting round tables and one-to-one
meetings with stakeholders.

The final report was published in July 2017The
FCA confirmed its interim findings that price
competition is weak in a number of areas of

the industry; those investors are not always
clear what the objectives of funds are; and fund
performance is not always reported against an
appropriate benchmark. It will launch a market
study into investment platforms, seek views on
rejecting the undertakings given by three large
pensions investment consultancies in lieu of the
market investigation reference, and recommend
that HM Treasury considers bringing investment
consultants into the FCA's regulatory perimeter.

3.5.8 The Distance Marketing Directive

The Distance Marketing Directive (DMD") is an EU
Directive, which included among its objectives
establishing a clear regulatory framework for the
distance marketing of financial services in the EU
and increasing consumer confidence in distance
selling. In this context, ‘distance’ can be taken to
mean dealings between individuals and financial
services firms made exclusively via post, internet and
telephone (i.e., no physical presence).

Like all EU Directives, it needs to be implemented
within each member state, a process that
necessitates the member state amending its own
laws so as to give effect to the provisions set out in
the Directive. In the UK the DMD was implemented
mainly through the Distance Marketing Directive
Instrument 2004.

The aim is to provide retail customers with a high
level of protection by requiring that they are given
a minimum standard of information and have

the right to cancel a range (but not all types) of
contracts once entered into.

The DMD prohibits ‘inertia selling' i.e., processes
whereby the consumer automatically enters into a
contract to buy unless they take some active step
to opt out. In the run up to automatic enrolment
there was a concern that the DMD would prevent
employers using contract-based schemes such as
GPPs for automatic enrolment. However, the DWP
confirmed that the process of automatically enrolling
and re-enrolling employees in accordance with the
employer's duties under the Pensions Act 2008 falls
outside the scope of the DMD.

3.5.9 Promotion of Schemes by Employers

In general, the promotion of personal pensions is
‘regulated’ and so can only be done by someone
authorised by the FCA or using promotional
material has been signed off by someone
authorised by the FCA.

However, employers who meet all the conditions
listed below are exempt from this requirement in
respect of ‘financial promotions' Here, financial
promotions refer to communications including written
documents, as well as promotional information

given orally, such as face-to-face discussions with
individual employees or group presentations.

The employer must contribute to the scheme;

the first promotion must confirm this, and the
employer must inform each employee in writing
what the employer contribution will be before they
join the scheme.

The employer must not receive a direct financial
benefit from promoting your scheme, for example
commission.

Third parties (for example a third-party pension
administrator) are permitted to promote Group
Personal Pensions or Stakeholder pensions

to employees provided that this is done in
accordance with a written agreement between
the third party and the employer and that the
employer would have been permitted to promote
the scheme direct to the member.

Any written promotional material must state that
the employees have the right to seek advice from
someone regulated by the FCA.

There are no restrictions preventing employers
from promoting occupational pension schemes to
their employees. However, whether the scheme

is a personal pension or an occupational scheme,
employers answering their employees' questions
should bear in mind that they may not know the
detail of an individual's financial circumstances or
their expectations for the future. Because of this,
employers are unlikely to be in a position to give
personalised advice.

3.6

The FSCS is an independent body, set up under
the Financial Services and Markets Act 2000
(FSMA). It is the UK's statutory fund of last resort
for customers of financial services firms and can
pay compensation to consumers. Before a claim
can be paid, the FSCS must first declare that the
provider or adviser is in default. Essentially this
means that its firm is unable, or likely to be unable,
to pay claims against it, generally because the firm
has stopped trading and has insufficient assets

to meet claims or is in insolvent. The FSCS will
conduct an investigation to establish this.

The FSCS protects consumers who have incurred
financial loss when regulated firms are unable,

or likely to be unable, to pay claims against them
relating to:

deposits
life and general insurance policies
investment business (on or after 28 August 1988)

advice and arranging of mortgage business (on or
after 31 October 2004)

insurance intermediation (general insurance and
pure protection contracts, for business conducted
on or after 14 January 2005)

FSCS's protection is governed by the PRA and the
FCA's rules. The PRA's rules cover claims in relation
to deposits as well as life and general insurance
policies and are set out in the Depositor Protection
and Policyholder Protection parts of the PRA
Rulebook. The FCA's rules cover the remaining
categories of claim. These are set out in the
Compensation Sourcebook (the “COMP Rules") in the
FCA Handbook.

The compensation available to individual's relating to
personal pensions will depend on the exact nature of
the investment or product.

Deposits: in a bank, building society or credit union
are protected up to £85,000 per person per firm.

Investments: pension funds held directly in
investments (other than insurance products), are
protected up to £50,000 per person per firm. This
limit also applies to pension mis-selling claims.

Retirement income: 100% of annuity income is
protected.

Pension Life Savings: 100% of the pension pot will
be protected if it is managed in a life insurance
contract.
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3.7

The Pensions Ombudsman is the body established
to investigate complaints about pension
occupational and personal pension schemes.

The PO was established on 1 October 1990 and

is appointed by the Secretary of State under the
Pension Schemes Act 1993, s.145. Dominic Harris is
the current Chief Executive Officer and Amy Barron is
the Deputy Chief Operating Officer.

The PO's role is to investigate and decide complaints
and disputes of fact or law and investigate claims of
maladministration and consequential injustice. The
PO acts as an independent, impartial adjudicator
whose determinations are binding on the parties and
enforceable in the County Court. Parties may appeal
to the High Court on a point of law with the High
Court's permission.

On deciding a complaint or dispute of fact or law,
the PO is bound by the normal legal principles,
namely limitation periods, remedies, and avenues

of liability, which govern the law courts of England
and Wales. However, on deciding on whether
behaviour has constituted maladministration,

the PO can take a more liberal approach.
Maladministration is not defined in legislation,

but the PO describes it as including bias, neglect,
inattention, delay, incompetence, and arbitrariness.
On such complaints, the behaviour which allegedly
constitutes maladministration must lead to injustice.
This is also undefined, but the PO describes it as not
only including financial loss but also distress, delay,
or inconvenience. The general time limit for bringing
a complaint to the PO is three years after the date on
which the act or omission complained of occurred or
three years after the date on which the complainant
knew or ought to have known of its occurrence, but
this can be extended at the PO's discretion.

The PO website can be found at www.pensions-
ombudsman.org.uk and determinations issued from
1 April 2001 are available for review.
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3.8

FOS is the independent body established in 2000 to investigate and decide complaints
and disputes between consumers and businesses regarding financial services such as
those provided by banks, building societies, insurance companies, investment firms,
financial advisers and finance companies, and financial products such as pensions,
savings, investments, insurance, and financial advice. The FSO's decisions are based

on principles of fairness and reasonableness in the particular circumstances of the
complaint. Only until the consumer accepts the FSO's decision will it become binding
and enforceable. If the consumer does not accept the decision, their statutory rights are
unaffected, and they may pursue the complaint in court. More information can be found
at www.financial-ombudsman.org.uk

Summary

Workplace pension schemes, including occupational pension schemes and personal pension
schemes which employers contribute to, are regulated by TPR. TPR's powers are given by the
Pensions Act 2004 and include the powers to investigate schemes and where he finds problems, to
put things right.

When companies get into difficulties, becoming insolvent, sometimes their pension schemes will
need to be wound up. In such cases, if it is a defined benefit pension scheme which is underfunded,
members may be eligible for assistance from the PPF.

The Financial Conduct Authority is the authority regulating financial and investment business
governed by the Financial Services and Markets Act 2000, as amended by the Financial Services Act
2012. In the pensions arena, the main areas covered are giving advice on, or transacting in, pension
scheme investments and insurance policies including personal pensions, AVC contracts, group life
assurance policies etc.). Firms that operate in regulated areas need to be authorised by the FCA
and need to abide by the principles of Best Advice and Treating Customers Fairly. The Financial

Ombudsman Service will deal with complaints relating to the sales or marketing of personal pensions.

Self Test Questions

What is role of TPR and what are its powers?
When might a member benefit from the PPF?

What compensation might a member of a scheme that has gone into the PPF
expect to receive and how might these differ from his benefit entitlement under
the scheme rules before it entered the PPF?

What are the objectives of the Financial Conduct Authority?
What is the concept of Best Advice?

When a firm abides by the ‘Treating Customers Fairly', how is this expected to
impact on its customers?

CHAPTER 4

Part 1: The Taxation and Regulation of Retirement Provision

The UK Financial Services Industry

This Chapter looks at the legislation and regulation
under which UK financial services industry

operates, both domestically and internationally.

It is important to keep up to date with the ever-
changing legislation, not least to ensure that the
correct processes are being followed. The regulation
aspects for the UK financial services industry are
considered in more depth in the “Retail Advice and
Regulation" Specialism Unit.

4.1

The main areas investment advisers deal with
include:

Investment Monitoring — Updating clients on the
short- and long-term performance of their assets
with in- depth quarterly, bi-annual, or annual
investment reports.

Investment Strategy Modelling - Advising on
the most appropriate asset allocations for assets,
using an asset liability model. Review long term
investment strategies on an annual basis and/or
three-year basis.

Investment Manager Research & Selection -
Researching, monitoring and recommending a range
of high-quality investment managers within the
marketplace across all asset classes from equities,
fixed income, property and alternatives.

Asset Transition Management - Coordinating and
managing the transfer of assets between asset
classes and investment managers.

4.2

When looking at financial services, it is important
to understand the role of the bodies charged with
regulating financial services. These bodies include:

HM Treasury;

the Financial Conduct Authority (FCA) (see 4.1
above);

the Bank of England including the Prudential
Regulation Authority (PRA);

the Competition and Markets Authority (which
took over many of the functions of the Office of
Fair Trading which closed on 1 April 2014); and
TPR (see 3.1 above).
Legislation also needs to be considered. This
includes the Financial Services Act 2012 (FSA 2012),
the Financial Services and Markets Act (FSMA)
2000, the Markets in Financial Instruments Directive
(MIFID) and European Union (EU) regulation, and how
oversight within firms operates.

The “Retail Advice and Regulation” Specialist Unit
deals with legislation and regulation in much
greater detail.

4.2.1 HM Treasury

The UK Government department responsible for the
regulation of the financial services industry is HM
Treasury, under the authority of the Chancellor of the
Exchequer. Therefore, each Chancellor will have his
own policy agenda in this area.

HM Treasury is responsible for:
public spending;
financial services policy;
strategic oversight of the UK tax system;
the delivery of infrastructure projects; and

ensuring the UK economy is growing sustainably.
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The Financial Services Act 2012 came into force on
1 April 2013 and introduced the changes that have

fundamentally changed the way financial services

firms are regulated. These included:

* giving the Bank of England responsibility for

oversight of the UK financial system as a whole,

by establishing a new Financial Policy Committee
within the Bank, with powers to ensure emerging
risks and vulnerabilities across the financial
system as a whole are identified, monitored and
effectively addressed (the Bank of England's role is
considered in more detail in 5.2.2 below);

setting up a new regulator of safety and
soundness in the financial services sector, the
Prudential Regulation Authority, working under
the Bank of England, to supervise all firms that
manage significant risks as part of their business
- banks and other deposit takers, insurance
companies, and large investment banks;

establishing a new business regulator for financial
services - the Financial Conduct Authority - which
will protect consumers and supervise all firms to
ensure that business across financial services and
markets is conducted in a way that advances the
interests of all users and participants, ensuring

the industry remains stable and promotes healthy
competition between financial services providers;
and

clarifying the Government's responsibilities in

a financial crisis by giving the Chancellor of the
Exchequer powers to direct the Bank of England
where public funds are at risk and there is a
serious threat to financial stability — as part of
the Government plan to create a stronger and
safer banking system that supports the economy,
consumers and small businesses, the Financial
Services Banking Reform Act received Royal
Assent on 18 December 2013.

4.2.2 Bank of England (including the Prudential
Regulation Authority)

The Bank of England has two core purposes, to
ensure monetary stability and to contribute to
financial stability.

Monetary stability means stable prices and
confidence in the currency. Stable prices are defined
by the Government's inflation target, which the Bank
seeks to meet through the decisions delegated to
the Monetary Policy Committee, explaining those
decisions transparently and implementing them
effectively in the money markets. Setting monetary
policy — i.e.,, deciding on the level of short-term
interest rates necessary to meet the Government's
inflation target — is the responsibility of the Bank
and, since May 1997, the Bank has had operational
independence to set monetary policy by deciding
the short-term level of interest rates to meet the
Government's stated inflation target.

Financial stability entails detecting and reducing
threats to the financial system as a whole. This is
pursued through the Bank of England’s financial
and other operations, including lender of last resort,
oversight of key infrastructure and the surveillance
and policy roles delegated to the Financial Policy
Committee. Between 1997 and 2013, the Bank of
England had responsibility for the stability of the
financial system, as a whole, while the Financial
Services Authority (FSA) supervised individual
banks and other financial organisations including
recognised financial exchanges such as the London
Stock Exchange.

In October 1997, a Memorandum of Understanding
between the Bank, HM Treasury, and the FSA

was agreed. This formalised the allocation of
responsibilities for regulation and financial stability
in the UK. It made provisions for the establishment
of a high-level Standing Committee to provide

a forum in which the three organisations could
develop a common position on any problems which
may emerge. An updated Memorandum was issued
in March 2006.This division of responsibilities was
redefined by the Financial Services Act 2012.

The Financial Services Act 2012 included two
significant changes that have impacted on the role
of the Bank of England in connection with financial
services:

¢ the creation of the Prudential Regulation Authority
(PRA); and

¢ the creation of a new macro-prudential regulator,
the Financial Policy Committee (FPC).

These two changes are outlined briefly below:

* The Prudential Regulation Authority (PRA)

PRA is a subsidiary of the Bank of England and has

two statutory objectives:

— to promote the safety and soundness of
institutions such as banks, building societies,
all credit unions, insurance companies and
investment firms; and

— to secure protection for policyholders.

* The Financial Policy Committee (FPC)
FPC contributes to the achievement of the
Bank's financial stability objective. It is charged
with taking action to remove or reduce systemic
risks with a view to protecting and enhancing
the resilience of the UK financial system. The
Committee has a secondary objective to support
the economic policy of the Government.

Finally, the Financial Services Act 2012 also gave the
Chancellor of the Exchequer powers to direct the
Bank of England if public funds are at risk and there
is a serious threat to financial stability.

The PRA works alongside the Financial Conduct
Authority (FCA) creating a ‘twin peaks', regulatory
structure in the UK.

4.2.3 Compliance Officers

Within each investment organisation there must be
a Compliance Officer whose duties are to establish

the necessary systems for compliance with the rules
of the FCA and to ensure that these rules are always
adhered to. In addition, the FCA will make periodic
visits to the member's premises, often with little or no
notice, and will inspect client files, client accounts,
the members' accounts, and any other information or
files which they deem pertinent to their compliance
requirements. Any shortcomings are recorded in
writing to the member following the inspection visit.

4.2.4 Breaches in Compliance

Serious breaches in compliance may result in
temporary or permanent suspension of membership
and/or fines. Every employee of the member who
gives investment advice must be registered with

the FCA. They will be required to demonstrate their
suitability for registration either through examination
or by proving an acceptable level of professional
experience.

4.2.5 Financial Crime

Financial crime manifests itself in different ways
including:

* Money laundering is the process by which
criminals attempt to disguise the source of
proceeds generated from illegal activities, such
as theft, fraud, terrorist activities, dealing in drugs,
illegal gambling or tax evasion.

* Bribery and fraud involve sacrificing clients'
interests to greed and self-interest.

These topics are covered in more detail in the “Retail
Advice and Regulation” Specialist Unit.
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4.2.6 The FCA's and PRA's International Agenda

The FCA and PRA have several obligations
internationally, which are driven by statutory
obligations and objectives set by Parliament and the
EU. They see their obligations in Europe as:

influencing European policy and legislation;

implementing elements of relevant EU legislation
- increasingly European financial services
regulation is implemented on a “maximum
harmonising” basis, i.e., national law cannot exceed
(or go below) the requirements of the European
legislation, resulting in the same standards
applying across the EU;

running or participating in supervisory colleges
for firms and market infrastructure providers, for
whom the FCA/PRA are either the home or host
supervisor; and

being accountable through EU peer review
processes.

They see their obligations globally as:

representing the UK on a variety of international
(non-European) standard setting bodies which
seek, by consensus, to arrive at harmonised
standards for key elements of policy and
supervision;

implementing agreed international standards;

being accountable for implementing and
complying with agreed standards to a range of
international review mechanisms, most notably
the International Monetary Fund's Financial Sector
Assessment Program (IMF FSAP); and

running or participating in global supervisory
colleges.

This topic is covered in more detail in the “Retail
Advice and Regulation” Specialist Unit.
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4.3

The role of a financial adviser is to provide a service
to its retail customers. This includes ensuring that the
consumer fully understands the obligations that the
financial adviser has towards the consumer and what
is included in the financial services being provided.

It is also important that the adviser can recognise

the consumer's main financial needs and is able to
prioritise them. Consumers’ main financial needs can
be broken down into the following areas:

managing debt;

budgeting and borrowing, including buying a
house;

protection, e.g. life and health insurance;
savings and investments;
retirement; and

estate planning and tax planning.

The adviser can meet these needs by using a
combination of products including:

mortgages and loans;
life and health insurance; and

savings and investments.
Regulated Activity

Under s19 of FSMA 2000, any person who carries on
a regulated activity in the UK must be authorised by
the FCA or exempt (i.e.,, an appointed representative
or some other exemption). Firms need to establish
whether they need authorisation to carry on
regulated activities and whether this includes
intermediaries selling investments and/or home
finance activities and/or general insurance. For each
regulated activity, firms must also identify for each
activity the investment type concerned.

Any person who carries out regulated activities
without being authorised may find that they have
committed a criminal offence which is punishable
on indictment by a maximum term of two years
imprisonment and/or a fine.

The activities and specified investments are
detailed in The Financial Services and Markets
Act 2000 (Regulated Activities) Order 2001 (RAO).
Specified activities are defined in Part Il of the
RAO and compirise:

accepting deposits;

issuing e-money;

effecting or carrying out contracts of insurance as
principal;

dealing in investments (as principal or agent);
arranging deals in investments;

arranging home finance activities;

operating a multilateral trading facility;

managing investments;

assisting in the administration and performance of
a contract of insurance;

safeguarding and administering investments;
sending dematerialised instructions;
establishing etc. collective investment schemes;
establishing etc. Stakeholder pension schemes;
establishing personal pension schemes;
providing basic advice on Stakeholder products;
advising on investments;

advising on home finance activities;

Lloyd's market activities;

entering into funeral plan contracts;

entering into a home finance activity;
administering a home finance activity; and

agreeing to do most of the above activities.

Part 1: The Taxation and Regulation of Retirement Provision

Specified investments are defined in Part Ill of the
RAO and comprise:

deposits;

electronic money;

rights under a contract of insurance;

shares etc,;

instruments creating or acknowledging
indebtedness;

sukuk (shariah compliant debt instruments);
Government and public securities;
instruments giving entitlement to investments;
certificates representing certain securities;
units in a collective investment scheme;

rights under a Stakeholder pension scheme;
rights under personal pension scheme;
options;

futures;

contracts for differences;

Lloyd's syndicate capacity and syndicate
membership;

rights under funeral plan contracts;

rights under regulated mortgage contracts;
rights under a home reversion plan;

rights under a home purchase plan; and

rights to or interests in anything that is a
specified investment listed above, excluding
rights under regulated mortgage contracts,
regulated home reversion plans and regulated
home purchase plans.

For smaller firms, the FCA has developed several
standard permission profiles containing regulated
activities and investment types. If these do not match
the business that the firm wants to undertake, it will
need to construct its own profile. The activities and
specified investment types regulated by the FCA

are described in greater detail in chapter 2 of the
Perimeter Guidance Manual (PERG).
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It is worth noting that PERG states (in sub-section
1.1.2 of that guidance manual) that although
PERG gives guidance about regulated activities
and financial promotions, it does not aim to, nor
can it, be exhaustive. This caveat underlines the
complexity of financial regulation and why the
adviser always needs to be vigilant when dealing
with clients particularly when preparing suitability
reports, a subject which is considered in detail

in the “Retail Advice and Regulation” Specialism
Unit. It also underlines the problems faced by
training and compliance departments when the
interpretation of the parameters used for their
guidance for and supervision of advisers' work
tends to have some fluidity.

Appendix 4.1 of the Training and Competence
section of the High-Level Standards part of the
FCA Handbook lists Regulated Activities in a more
digestible format juxtaposing this information
against available qualifications, including the
Diploma in Regulated Retirement Advice.

Summary

Business test

Under s22 of the FSMA, for an activity to be a
regulated activity, it must be carried on “by way

of business”. Whether or not an activity is carried
on by way of business is ultimately a question of
judgement that takes account of several factors
(none of which is likely to be conclusive). These
include the degree of continuity, the existence of a
commercial element, the scale of the activity and the
proportion that the activity bears to other activities
carried on by the same person but which are not
regulated. The nature of the particular regulated
activity that is carried on will also be relevant to the
factual analysis.

Exclusions

Activities that would otherwise be regulated
activities can be turned into unregulated activities
where an exclusion applies. If a firm can rely on
an exclusion for an activity, it would not require
FCA authorisation to carry it out. Such exclusions
might include:

Introducer exclusion; and

Overseas Persons exclusion.

This Chapter has given some insight to the environment in which a UK financial
services industry operates. We have looked at the legislation and regulation under
which it operates, both domestically and internationally. It is important to keep

up to date with the ever-changing legislation, not least to ensure that the correct

processes are being followed.

Self Test Questions

What is the FSMA?
What is a Regulated Activity?

Part 1: The Taxation and Regulation of Retirement Provision
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OVERVIEW

In this Part, we consider the area of trust law, in the context of pension provision.

The concept of a trust, under which one party (the trustees) holds assets for the Trust Law
benefit of another, was developed by the Courts during the Middle Ages (for the care
of the property of knights away at the crusades). Since then, trusts have been used in
several different contexts including charities, private wills and also as the vehicle for
occupational pension schemes.

Trust law imposes several onerous duties on trustees, which stem from the fact that
trustees are responsible for taking care of and investing the trust property on behalf INTRODUCTION
of others. Pension scheme trustees are also subject to several statutory duties, such
as those which apply in the context of scheme funding and investments. They are also
required to have a sufficient level of knowledge and understanding of their scheme,
the law relating to pensions and trusts and the principles relating to funding and
investment. This is to ensure that they can run their scheme effectively.

Since the Middle Ages, when the concept of a trust was developed, trusts have been used
in a variety of different contexts including wills, charities and as the vehicle for occupational
pension schemes. A trust is created by a person known as the “settlor” (in the context of a
pension trust this will be the employer

who originally established the trust) and the trust is run by trustees who administer the trust

When running their scheme, trustees need to ensure that they comply with the legislation ) J e X )
and invest the trust property for the benefit of the beneficiaries identified in the trust deed.

and case law that regulates the operation of occupational pension schemes. This includes

the legal requirements relating to family leave, pension sharing on divorce, data protection In this Chapter we describe some of the basic principles of trust law, including the main
and equal treatment on grounds such as age, disability, sex, sexual orientation, and features of a trust; how to create, vary and terminate a trust; and the potential liability of
religious beliefs. Trustees must also have regard to the various Codes of Practice and other trustees for breach of trust.

guidance materials issued by the Pensions Regulator (TPR), which set the standards that
trustees are expected to maintain.

Where trustees fail to comply with their legal duties or the legal requirements that apply
to their scheme, they may be held personally liable for any loss which is suffered by the
fund as a result. In the context of occupational pension schemes, which can have millions,
or in some cases billions, of pounds' worth of assets, a trustee's potential liability is huge.
Therefore, trustees have a personal interest in ensuring that they are operating their
scheme in accordance with the relevant legal requirements. It is common for a pension
scheme's governing documentation to contain various protections for the trustees,
including exoneration provisions, indemnities, and the power to take out insurance.

The Part consists of three Chapters.

In Chapter 1 you will learn the basic principles of trust law. In Chapter 2 we consider the
role and duties of trustees and look at some of the other legal requirements with which
pension scheme trustees must comply in the operation of their scheme. We also outline
the potential consequences where trustees fail to comply with these requirements. Finally
in Chapter 3 we look at some of the main legal and regulatory requirements that apply to
the establishment of trust-based pension schemes.

When you have completed this Part, you will have gained an understanding of the nature
of a trust and the key legal duties that apply to trustees. You will also be familiar with the
legal and regulatory requirements within which trust-based pension schemes work.
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1.1 THE MAIN FEATURES OF A TRUST

There are four main features of a trust.

There is a separation between the legal owner of
the trust property and the person or persons who
have the benefit of it, i.e, the trustees are the legal
owners of the trust property and the beneficiaries
under the trust have the benefit of it.

The trustees must use the trust property in
accordance with the purpose for which the trust
was created, according to the terms of the trust
(the purpose of a pension scheme often being
described as the provision of retirement benefits).

Trust property is separate from both the trustees'
private property and the property of the person
who created the trust (the “settlor”).

A trust can be enforced only by the beneficiaries
unless the settlor specifically reserves the right to
enforce the trust when it is created.

These features make a trust well suited for
occupational pension provision because the
trustees must hold and invest the scheme assets
to provide the benefits of the members (who can
enforce the trust), and those assets are separate
from the assets of the sponsoring employer,
which means that they are secure (and cannot be
accessed by the employer's creditors) even if the
employer becomes insolvent.

Trusts also have many other modern commercial
uses such as unit trusts and debentures, as well
as more traditional uses, including charities and
family settlements.
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1.2 CLASSIFICATION OF TRUSTS
Trusts can be separated into two broad categories:

* Private trusts - trusts for the benefit of an
individual or class of persons; and

* Public trusts - trusts established for some
charitable purpose.

An occupational pension scheme is a private trust.

1.3 CREATION OF A PRIVATE TRUST

Trusts are usually established by a written document.
Once established, they cannot be revoked unless:

* there was fraud, duress, or mistake present at the
time of creation; or

* the terms of the trust provide for this.

The Pensions Act 2004 effectively requires all funded
occupational pension schemes which are based in
the UK to be established under irrevocable trusts.

1.4 THE THREE CERTAINTIES
In order for a trust to be valid, there must be present:

¢ certainty of intention - the settlor must show a
clear intention to create a trust;

¢ certainty of subject matter - the trust property
must be clearly identified or identifiable; and

e certainty of ‘'objects’ - the beneficiaries of the trust
and the benefits that they are to receive must be
certain. If a class of persons are the beneficiaries
(as in a pension scheme) the definition of the class
of persons must be clear so that a Court is able
to decide whether any given claimant falls within
that class or not. However, it is not necessary to
be able to identify all members of the class at any
particular time (e.g., an unborn dependent).
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1.5 THE RULE AGAINST PERPETUITIES

It is a rule of trust law that a private trust cannot last
forever. In relation to trusts created on or after 6 April
2010 the law states that a trust must terminate within
125 years (regardless of any contrary provision in

the trust instrument). The maximum period before
that date was 80 years. Pension schemes which are
registered with HM Revenue & Customs (HMRC) are
generally exempt from this requirement, though

the rule may apply to discretionary trusts arising

on death, so pension scheme trust deeds usually
specify a perpetuity period.

1.6 BREACH OF TRUST

A breach of trust is committed (broadly) when

a trustee acts outside the terms of the trust
instrument, exercises his powers for an improper
purpose or fails to discharge his legal duties.

A trustee who has acted