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Mental Capacity Act 2005 - Lasting Power of Attorney
Important Information for Donors and Attorneys

Section 1- The Key Principles

1. The following principles apply for the purposes of this Act.

2. Aperson must be assumed to have capacity unless it is established
that he lacks capacity.

3. A Person is not to be treated as unable to make a decision unless
all practicable steps to help them to do so have been taken without
success.

4. A person is not to be treated as unable to make a decision merely
because they make an unwise decision.

5. An act done or decision made, under this Act or on behalf of
a person who, lacks capacity must be done, or made, in their best
interests.

6. Before the act is done, or the decision is made, regard must be had
to whether the purpose for which it is needed can be as effectively
achieved in a way that is less restrictive of the person's rights and
freedom of action.

Section 4 - Best Interests Test

In determining for the purposes of this Act what is in a person's

best interests, the person making the determination must not make it

merely on the basis of -

 The person's age or appearance, or

A condition of theirs, or an aspect of their behaviour, which might
lead others to make unjustified assumptions about what might be in
their best interests.

The person making the determination must consider all the relevant

circumstances and in particular, take the following steps

They must consider -

« Whetheritislikely that they will at some time have capacity in relation
to the matter in question, and

« Ifitappears likely that they will, when that is liely to be.

They must, so far as reasonably practicable, permit and encourage
the person to participate, or to_improve their abilty o participate, as
fullyas possible in any act done for them and any decision affecting them.

Where the determination relates to life-sustaining treatment they must
not, in considering whether the treatment is in the best interests
of the person concerned, be motivated by a desire to bring about their
death.

They must consider, so far as is reasonably ascertainable-

« The person's past and present wishes and feelings (and, in particular,
any relevant witten statement made by the person when they had
capacity)

« The beliefs and values that would be likely to influence their
decisions if they had capacity

« The other factors that they would be likely to consider if they were
able to do so.




image8.png
They must take into account, if it is practicable and appropriate to consult

them, the views of-

« Anyone named by the person as someone to be consulted on the
matter in question or on matters of that kind
Anyone engaged i caring for the person or interested in their welfare
Any donee of a lasting power of attorney granted by the person, and
Any deputy appointed for the person by the court, as to what would
be in the person's best interests and, in particular, as to the matters
mentioned in the bullet points above.

‘The duties imposed by bullet points above also apply in relation to the

exercise of any powers which-

« Are exercisable under a lasting power of attorney, or

«+ Are exercisable by a person under this Act where they reasonably
believe that another person lacks mental capacity.

In the case of an act done, or a decision made, by a person other than the
court there s sufficient compliance with this section if (having complied
with the requirements of the bullet points above) they reasonably
believe that what they do or decide is in the best interests of the person
concerned.

“Life-sustaining treatment” means treatment which in the view of a
person providing health care for the person concerned is necessary to
sustain life.

*Relevant circumstances” are those -
« Of which the person making the determination is aware, and
« Which it would be reasonable to regard as relevant.

“The attorney(s) must pay heed to the Code of Practice that underpins
the legislation, this document plus further information on the duties
of an attomey can be found at; http://wwwjustice.gov.uk/guidance/
protecting-the-vulnerable/mental-capacity-act/indexhtm
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